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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE DISTRICT OF IDAHO,

SOUTHERN DIVISION

COMMONWEALTH TRUST COMPANY OF
PITTSBURGH, a corporation. Trustee,

Plaintiff,

vs.

CHAS. L. SALLEE, a bachelor.

Defendant.

IN EQUITY

NO. 738

BILL OF COMPLAINT

To the Honorable, the Judges of the District Court

of the United States, for the District of Idaho:

The COMMONWEALTH TRUST COMPANY of

Pittsburgh, a corporation duly organized and exist-

ing under the laws of the State of Pennsylvania, as

Trustee, brings this its Bill of Complaint, against

the above named defendants, whose citizenship and

residence are hereinafter particularly alleged, and

thereupon complains and says:

I.

That plaintiff. Commonwealth Trust Company of

Pittsburgh, now is and at all times herein men-

tioned was a corporation organized and existing

under the laws of the State of Pennsylvania, and is

a citizen thereof, with its principal place of business

in the City of Pittsburgh, County of Allegheny, in

said State.
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II.

That the defendants, Chas. L. Sallee and Jennie
Doe Sallee, are husband and wife and citizens of the
State of Idaho residing in Twin Falls County, said
State. That the true name of said Jennie Doe Sallee

is to plaintiff unknown, and she is therefore herein
designated as Jennie Doe, but plaintiff prays that
when her true name is ascertained it may be sub-
stituted herein, and that she may thereafter be desig-

nated by her true name.

III.

That on or about the day of August, 1907,

the State of Idaho, through its State Board of Land
Commissioners made application to the Secretary
of the Interior of the United States under Section

4 of the Act of Congress approved August 18, 1894,

commonly known as the "Carey Act," and the acts
amendatory thereof, and the laws of the State of
Idaho passed in furtherance of the said Acts of
Congress, for segregation from the public domain
and donation or grant to said State of approximate-
ly 127,707.29 acres of desert land situated in Twin
Falls County, State of Idaho, which lands and other
arid lands in the vicinity thereof, making in the
aggregate about 150,000 acres, the State of Idaho
represented could be irrigated and reclaimed as
contemplated by the said Acts of Congress from
the surplus and unappropriated waters of Salmon
River by means of a storage reservoir on said river
with an available storage capacity of about 180,000
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acre feet, and by tunnels, canals, flumes, ditches and
laterals to carry and conduct such water from said

reservoir and river to, over and upon the said des-

ert lands. That prior to making said application to

the Secretary of the Interior for segregation, the

State Engineer of the State of Idaho and said State

Board of Land Commissioners had determined,

adjudged and decided, as required by the laws of

the State of Idaho relating to such matters, that

there was sufficient surplus and unappropriated
water in said Salmon River, available for such pur-
pose, to accomplish the reclamation of said lands
to the extent and degree required by the said Acts
of Congress; and the Secretary of the Interior in

considering and approving said application and in

segregating said lands from the public domain, did
also, as plaintiff is informed and believes and so
alleges the fact to be, determine and decide as re-

quired by said Acts of Congress, that said water
supply was sufficient and the proposed irrigation

system suitable for the reclamation of said lands,
and the Secretary of the Interior, having determin-
ed the sufficiency of said water supply and proposed
irrigation system to properly reclaim said lands,
did on the 10th day of April, 1908, segregate from
the Public Domain and agree to donate, grant and
patent to the State of Idaho, the said desert lands
described in the application of the State of Idaho,
and aggregating as aforesaid approximately 127,-
707.29 acres, the same to be irrigated and reclaimed
from said water supply and water appropriations,
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and from the irrigation system described in said

application and to be constructed by or under the

supervision of the State of Idaho as contemplated

by the said Acts of Congress and the laws of the

State of Idaho relating to such matters.

IV.

That on or about the 30th day of April, 1908, the

Twin Falls Salmon River Land & Water Company
(hereinafter sometimes called the "Construction

Company"), a corporation organized and existing

under the laws of the State of Delaware and doing

business in the State of Idaho, under and by virtue

of a compliance with the laws thereof, entered into

a contract with the State of Idaho, through its

State Board of Land Commissioners, for the con-

struction of said reservoir, tunnels, canals, ditches

and other structures, (sometimes known as the

Salmon River Project or Salmon River Irrigation

System) and described in the application of the

State to the Secretary of the Interior for the segre-

gation of said lands, being the identical irrigation

system theretofore approved by the State of Idaho
and the Secretary of the Interior for the reclama-

tion of said lands (sometimes known as Carey Act
lands) and other desert lands in the vicinity thereof,

aggregating as aforesaid approximately 150,000

acres. That in entering into said contract, the

Construction Company relied, as plaintiff is inform-

ed and believes and so alleges the fact to be, upon
the determination by the State of Idaho and the

Secretary of the Interior that the surplus, flood and
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unappropriated waters of the Salmon River, avail-

able for storage and distribution through said irri-

gation system, were ample and sufficient to reclaim

said lands to the extent and degree required by the

said Acts of Congress and the laws of the State of

Idaho passed in furtherance thereof, and, relying

upon the correctness and finality of said decisions

and determinations, the Construction Company

agreed by and in said contract of April 30, 1908, to

accept as its sole compensation for constructing

said irrigation system the lien authorized by said

Acts of Congress to be created by the State of Ida-

ho on and against said Carey Act lands, and the lien

authorized to be created by the laws of the State

of Idaho, particularly by what is now Section 3019

of the Compiled Statutes, 1919, of the State of

Idaho, and the consideration that should or ought

to be paid under said Acts of Congress and the laws

of the State of Idaho, by entrymen and owners of

such lands for an interest in said irrigation sys-

tem and water rights. And it was determined by

the State of Idaho and said Construction Company
and agreed in said contract that the actual cost of

said irrigation works and structures so to be built

and constructed by the Construction Company, and

other necessary expenses of reclamation and rea-

sonable interest thereon, would be the sum of $40.00

per acre when apportioned or distributed equally

over the whole 150,000 acres proposed to be re-

claimed therefrom, and a lien was created by the

State of Idaho under the authority vested in it by
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the said Acts of Congress in favor of the Construc-

tion Company for the actual cost and necessary ex-

penses of reclamation and reasonable interest there-

on, estimated at $40.00 per acre, against each and

every legal subdivision segregated from the public

domain under the Carey Act pursuant to the State's

application as aforesaid.

And it was further provided in said contract

that upon the payment of said sum of $40.00 per

acre or share or interest in said irrigation system

and water appropriations for any legal subdivision

entered or filed upon, together with interest on said

sum, such lien should be satisfied and discharged.

And said contract of April 30, 1908, further pro-

vided that a corporation to be known as the Sal-

mon River Canal Company, Limited, (hereinafter

sometimes called the "Operating Company") should

be organized under the laws of the State of Idaho

for the purpose of taking over the management and

operation of said irrigation system when the same

was in condition for operation or use, and that said

corporation should be capitalized on the basis of one

share of stock for each acre of land to be irrigated

from said irrigation system, viz: At 150,000 shares,

and that there should be issued to the entrymen or

purchasers of said lands, as evidence of their res-

pective shares or interests in said irrigation system,

one share of stock for each acre entered or filed

upon and susceptible of irrigation from said system,

and that the water available for distribution in said

irrigation system should be divided and distributed
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in accordance with the number of shares of stock

held in said Operating Company by entrymen or

owners of land under said system.

V.

That, relying upon the correctness of the de-

terminations made by the State of Idaho and the
Secretary of the Interior as to the feasibility of said

irrigation system and the sufficiency of the water
supply available for said lands under the appro-
priations made for such purpose and approved as
aforesaid, and beheving that such determinations
were final and binding, and not otherv/ise, the Con-
struction Company, immediately after having enter-
ed into said contract of April 30, 1908, proceeded to
carry out in good faith the terms and provisions
thereof by it to be kept and performed, and ex-
pended, as plaintiff is informed and believes and so
alleges the fact to be, upwards of $3,500,000.00 in
the construction of said irrigation works and in
carrying out the terms of said contract, and built
and constructed the irrigation works theretofore
approved by the State of Idaho and the Secretary
of the Interior as aforesaid for the reclamation
of said lands, and the same have been accepted and
approved by the State of Idaho as completed prior
to the commencement of this action, and the Con-
struction Company released and relieved from fur-
ther obligation for the construction of said irriga-
tion system or any part thereof, and said works
were substantially completed on or about the 1st
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day of April, 1911, and water has been available

from said irrigation system for the irrigation of the

lands hereinafter particularly described since the

12th day of April, 1911, at a point within one-half

mile of said lands and premises, and due notice was

given the entrymen and owners of said lands by

the Construction Company that it was prepared to

deliver water for the irrigation of said lands on

and after the 12th day of April, 1911.

VI.

That after the Construction Company had en-

tered into said contract and commenced the con-

struction of said works, the State of Idaho request-

ed and demanded that the transfer of shares or in-

terests in said irrigation system by the Construc-

tion Company be limited and confined to not to ex-

ceed 100,000 acres, and thereafter the State further

requested that such shares and interests be limited

to 80,000 acres, and that the water supply be dis-

tributed over and made appurtenant to not to ex-

ceed 80,000 acres.

VII.

That immediately following the execution of said

contract of April 30, 1908, and the inauguration of

work thereunder by the Construction Company, the

State Board of Land Commissioners caused to be

published for a period of four weeks in a newspaper

published in said Twin Falls County, State of Idaho,

and in one newspaper published in Boise, Idaho, a
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notice that the lands so segregated from the public

domain as aforesaid, were open for settlement, and

the public was further notified by and through such

notice or notices of the terms upon which such land

could be entered or title thereto acquired and par-

ticularly that the Construction Company was auth-

orized and empowered to transfer and issue water

rights, shares or interests in said irrigation works

to qualified entrymen desiring to enter or file upon

such lands, and that such lands could not be entered

or filed upon until the entryman had entered into

a contract with the Construction Company for the

transfer to him for use upon such lands of shares

or interests in said irrigation works as contemplat-

ed by the said contract between the State and the

Construction Company and by the laws of the State

of Idaho relating to the entry of such lands.

VIII.

That in the exercise of the supervisory powers

vested in the State of Idaho over said irrigation

project and the entry of lands under the Carey
Act, and in order to fully carry out the terms and
provisions of the statutes of the State of Idaho re-

lating to the entry of said lands and the acquisi-

tion of shares or interests in such irrigation sys-

tem, the State Board of Land Commissioners adopt-

ed and approved a form of contract to be used by
the Construction Company as statutory trustee of

the title to said irrigation system and water permit,
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for the transfer of shares or interests in said irri-

gation system to entrymen and owners of land

thereunder, which contracts were identical as to

terms and alike in all respects, except as to the

number of shares or interests transferred and dedi-

cated or made appurtenant to land thereunder, and

the description of the land to which the same were

made appurtenant and the name of the entryman or

purchaser, and it was, among other things, provided

in said contracts (commonly known as Settlers*

Contracts), so approved for use under said project,

that the consideration of $40.00 to be paid by the

entryman or purchaser for each share or interest,

should be paid as follows: $3.00 in cash on the ex-

ecution of the contract; $2.00 per share on the first

day of April, 1911, 1912, 1913, 1914, and 1915; $4.00

per share on the first day of April, 1916, 1917 and

1918, and $5.00 per share on the first day of April,

1919, 1920 and 1921, with interest from April 1, 1910,

at six per cent, per annum, payable annually, on the

first day of April, with a further provision that if

such interest was not paid within thirty days from

the date the same became due, then interest should

be computed for the entire period at the rate of

eight per cent, per annum, and under the terms of

such contract the purchaser covenanted and agreed

that upon default in the payment of any of the in-

stallments of principal or interest the Construction

Company might declare the entire amount of the

purchase price immediately due and collectible, and
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might proceed either at law or in equity to collect

the same and to enforce any lien which it might

have upon the water rights, shares or interests to

be transferred under such contracts and upon the

land to which such water rights, shares or interests

were dedicated, and to enforce any other remedy

given the Construction Company by the laws of the

State of Idaho against the purchaser, and under

the express terms of such contract the purchaser

granted, assigned, transferred and set over by way

of mortgage or pledge to the Construction Company

to secure the payment of the amount due and to be-

come due on such purchase price and the interest

payments thereon, the lands to which such water

rights, shares and interests were dedicated, and the

Construction Company was expressly given a first

and prior lien on such lands, water rights, shares

and interests for the amount payable under such

contracts, principal and interest, and as additional

security therefor each entryman and purchaser

further agreed that the shares of stock issued or to

be issued to him in the Salmon River Canal Com-

pany, Limited, should be and the same were, by the

terms of such contracts, assigned and transferred

to and pledged with the Construction Company un-

til all of said payments, principal and interest, had

been fully paid, satisfied and discharged. That the

Construction Company did use the form of contract

so approved in the case of all sales and transfers of

shares or interests in said irrigation system, and all
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of said contracts, after execution by the Construc-

tion Company and the entrymen or purchasers,

were submitted to and examined and approved by

the State Board of Land Commissioners of the

State of Idaho for and on behalf of said State, and

after being so approved were thereupon filed for

record and were duly recorded in the office of the

County Recorder of Twin Falls County, Idaho, being

the County in which the lands are situated which

were so entered and to which such water rights,

shares or interests were dedicated.

X.

That the State of Idaho, having caused to be

published the notice required to be published under

what is now Section 3008 of the Idaho Compiled

Statutes, 1919, the Construction Company accepted

applications for entry and entered into settlers^

contracts of the form approved as aforesaid with

entrymen having the qualifications specified in Sec-

tion 3009 of the Idaho Compiled Statutes, 1919, and

with owners of other desert lands situated under

said irrigation system covering approximately 73,-

000 shares or interests for the irrigation of approxi-

mately 73,000 acres, all of which contracts were

duly approved by the State Board of Land Com-

missioners of the State of Idaho as aforesaid, but

thereafter and in the year 1916, the State Board

of Land Commissioners, in the exercise of its super-
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visory power over such matters, cancelled and an-

nulled contracts so entered into and entries of land

made thereunder to an amount aggregating ap-

proximately 13,000 acres, and thereby reduced the

acreage entitled to water from said irrigation sys-

tem and the number of outstanding shares or in-

terests therein to approximately 60,070.8 acres,

shares or interests, and declined to approve any

further contracts for the transfer of shares or in-

terests in such irrigation system, or to permit the

available water therefrom to be distributed over

any greater area than 60,070.8 acres, and the de-

fendants herein, joining and combining with other,

owners or entrymen of land under said irrigation

system and owners of shares or interests therein

to reduce the acreage for which water shall be sup-

plied or furnished from said irrigation system,

have obtained from the United States District

Court for the District of Idaho, in a suit wherein

one A. E. Caldwell, et al., are plaintiffs, and the

said Construction Company and others are defend-

ants, an injunction prohibiting the Construction

Company from selling or transferring any further

shares or interests in said irrigation system, and

adjudging and decreeing that the water supply

available therefor shall be distributed over not to

exceed 60,070.8 acres, and plaintiff is informed and

believes and so alleges the fact to be that the State

Board of Land Commissioners of the State of Idaho,

on or about the 13th day of March, 1918, made and
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entered an order that the water available for dis-

tribution from said irrigation system should be

distributed and made appurtenant to approximate-

ly 35,000 net irrigable acres and no more.

That prior to the commencement of this action

said State Board of Land Commissioners made ap-

plication, in accordance with law and the regula-

tions of the Department of the Interior, for patent

for the lands described in the order of said Board,

above referred to, being approximately 35,000 net

irrigable acres and a gross acreage of approximate-

ly 39,000 acres; and in connection with said appli-

cation, the proper officers of the State of Idaho sub-

mitted proof showing that said lands had been re-

claimed to the extent and degree required by the

said Acts of Congress and the laws of the State

of Idaho, under which said lands had been segre-

gated and set aside for reclamation. And thereafter

the Secretary of the Interior, in the exercise of the

jurisdiction and power vested in him by the laws

of the United States, determined and decided that

the lands described in said application for patent

had been reclaimed to the extent and degree re-

quired by said Acts of Congress, and that an ample

supply of water had been actually furnished and

provided in substantial ditches, canals and reser-

voir to reclaim said lands, and upon such determin-

ation having been made, the Secretary of the In-

terior caused patent to be issued to the State of
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Idaho for the lands described in said application,

including the lands described in paragraph XI here-

of, and plaintiff alleges the fact to be that the lands

hereinafter described have been reclaimed to the

extent and degree required by said Acts of Con-

gress and that patent has issued by the State of

Idaho to the defendants or their predecessors in in-

terest for the lands and premises described in said

paragraph XI, based upon the patent issued by the

United States to the State of Idaho as aforesaid.

XL
That pursuant to the notice published by the

State of Idaho as alleged in Paragraph VII hereof,

and as required by Section 3008 of the Idaho Com-

piled Statutes, the lands hereinafter (in this para-

graph) particularly described, were thrown open

for settlement on or about the 1st day of June, 1908,

and on said date, or shortly thereafter, persons,

having the qualifications required by Section 3009

of the Idaho Compiled Statutes and desiring to

enter said lands under the said Acts of Congress

and the laws of the State of Idaho, made applica-

tion to the Construction Company, as required by

the laws of the State of Idaho and the said State

contract, for the purchase of shares or interests

in said irrigation system under the form of contract

described in Paragraph VIII hereof, and theretofore

approved by the State Board of Land Commission-

ers as aforesaid, and said Construction Company,
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as was its duty under the laws of the State and
said State contract, entered into contracts with the
persons desiring to enter or file upon the lands here-

inafter described of the form so approved, and such
contracts, after being duly executed by the Con-
struction Company and such entrymen, were sub-

mitted to the State Board of Land Commissioners
and were thereupon duly approved by such Board,
and the purchasers therein named were allowed to

enter and did enter such lands, subject to the liens

created as hereinbefore alleged in favor of the
Construction Company, and such entries having
been allowed, said settlers' contracts were there-

upon filed in the oflice of the County Recorder of
Twin Falls County, Idaho, and duly recorded in the
proper records of said oflice, and said entrymen,
after having reclaimed and placed under cultivation

and made settlement upon the land so entered and
otherwise complied with the laws of the State of
Idaho, made final proof of reclamation and settle-

ment as provided in Section 3014 of the Idaho Com-
piled Statutes, in the manner and form required by
said Statute and the rules and regulations of such
Board, and such proof was thereupon submitted to

the State Board of Land Commissioners and duly
accepted, allowed and approved by said Board.
That said entrymen and their successors, grantees
and assigns have failed to pay and discharge the
liens created as hereinbefore alleged, in favor of
said Construction Company against the said lands,
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and have failed to pay the installments of principal

and interest as the same became due, or at all; that

because of such default in the payment of principal

and interest, plaintiff has elected to declare the

whole amount of both principal and interest remain-
ing unpaid on said Hens, as immediately due and
payable, and plaintiff claims a first and prior lien

against the lands hereinafter described, and the
water rights, shares and interests appurtenant
thereto, under the said Acts of Congress and the
laws of the said State of Idaho and the said
State settlers' contracts, for the actual cost and
necessary expenses of reclamation and reason-
able interest thereon; that the defendant, Chas.
L. Sallee is now the owner of said lands and
of said shares and interests and has assumed
and agreed to pay and discharge said liens, and
the remaining defendants in this cause claim some
right, title or interest therein or lien or en-
cumbrance thereon, but plaintiff alleges the fact to
be that the title, claims and interests of the said de-
fendants, and each of them, acquired with full
notice of plaintiff's said lien and rights and are sub-
ject and subordinate to the lien and claim of plain-
tiff on and against the said lands and premises and
against the water rights, shares and interests in
said irrigation system and shares of stock in said
Operating Company, dedicated or made appurten-
ant to said lands.



32 Charles L. Sallee, et al.

That the lands in this paragraph particularly re-

ferred to and against which plaintiff seeks by this

action to foreclose its said lien, and the amount of

the lien, at the price specified in said settlers' con-

tracts, remaining unpaid against each legal subdi-

vision, are as follows, to-wit

:

NWy4 NE14, SWy^ NE14, of Section 31, Town-

ship 12 South, Range 16 East; number of shares

dedicated to said lands 80 ; amount due on principal,

$2800.00, with interest thereon from the first day of

April, 1911;

NWy4 SEy4, SWy^ SEy4, of Section 31, Town-

ship 12 South, Range 16 East; number of shares

dedicated to said lands 80; amount due on principal,

$2800.00, with interest thereon from the first day

of April, 1911;

Lot 3, of Section 6, Township 13 South, Range 16

East; number of shares dedicated to said lands

37.18; amount due on principal, $1375.66, with in-

terest thereon from the first day of April, 1911.

That according to the terms of said settlers' con-

tracts the aforesaid sums bear interest at the rate

of eight per cent. (8%) per annum.

XII.

That long prior to the commencement of this

action, the amount due from said defendants as

aforesaid, and the lien against the lands described

in Paragraph XI hereof, with interest thereon as



vs. Commonwealth Trust Co. of Pittsburgh, et al. 33

claimed in said paragraph, were for a valuable con-

sideration duly assigned, transferred and set over

to this plaintiff, and plaintiff is now entitled to all

sums due and to become due under the liens created

as aforesaid against the said lands, and to enforce

said liens on and against the lands described in said

Paragraph XI, and the said shares and interests in

said irrigation systems, and the shares of stock in

said Salmon River Canal Company, Limited, so

pledged are now held by plaintiff as additional se-

curity for said indebtedness.

XIII.

'That plaintiff herein and its predecessors in

interest, including the said Construction Company,

have kept and performed all of the terms, cove-

nants and conditions of the said State contract and

the said settlers' contracts, by them to be kept and

performed, and plaintiff is prepared to furnish and

hereby tenders to the said defendants such addi-

tional shares of stock in said Salmon River Canal

Company, Limited, as may be necessary to make ap-

purtenant and supply to the said lands and pre-

mises described in paragraph XI hereof, the amount
of water and such proportionate share of interest

in said irrigation system, water rights and water

supply of said project that said lands would have

and receive if the net irrigable acreage in said pro-

ject were reduced to 35,000 acres—being the net

irrigable acreage for which patent was issued as

aforesaid."
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IN CONSIDERATION WHEREOF, and for as

much as plaintiff is remediless in the premises ac-

cording to the strict rules of the common law, and

can only have relief in a court of equity where mat-

ters of this kind are properly cognizable, your plain-

tiff files this bill of complaint against the said de-

fendants, and prays

:

1. That the said defendants and each of them

may be required to answer all and singular the mat-

ters hereinbefore stated, as fully and particularly

as if they were thereunto duly interrogated, but

not under oath, answer under oath being hereby

expressly waived.

2. That plaintiff be decreed to have a first and

prior lien upon the lands and premises described in

Paragraph XI of the bill of complaint, and on the ap-

purtenant shares and interests in said irrigation

system and the shares of stock in the Salmon River

Canal Company, Ltd., representing such shares and

interests and pledged as additional security for said

indebtedness, and that the amount due plaintiff may
be ascertained and determined, and the usual decree

made for the foreclosure of plaintiff's lien against

said lands, premises and property, and for the pay-

ment of the amount due plaintiff as claimed in Para-

graph XI of its bill of complaint, and for the sale

of said premises and property to satisfy and dis-

charge plaintiff's said claim.
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3. That the said defendants and each of them,

and all persons claiming under them or either of

them, and all other persons who have any liens,

claims, judgments or decrees upon the said pre-

mises, or any part thereof, either as purchasers,

encumbrances, or otherwise, may be barred and

foreclosed of and from all equity of redemption in

the said premises.

4. That in the event the proceeds from the sale

of said premises and property be insufficient to sat-

isfy and discharge the amount due plaintiff, to-

gether with costs of suit and other proper charges,

that plaintiff may have judgment for such defi-

ciency against the owners of said premises, defend-

ants herein, and execution therefor.

5. That plaintiff may have such other and fur-

ther relief in the premises as the nature of the case

may require and as may be just and equitable.

And may it please Your Honor to grant to this

plaintiff a writ or writs of subpoena and other pro-

cess, directed to the said defendants, and each of

them, and issued out of and under the seal of this

Honorable Court; thereby commanding them at a

certain time and under a certain penalty therein to

be named, personally to be and appear before this

Court, then and there severally to make full and

true answer to this bill of complaint, but not under

oath, such answer under oath being hereby ex-

pressly waived, and to show cause, if any there be,
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why the prayer of this bill of complaint should not

be granted according to the rule and practice of

this Court, and stand to, conform and abide by such

order, direction and decree, as may be made against

them in the premises, and as shall meet to equity

and conscience.

And your plaintiff, as in duty bound, will pray,

etc.

COMMONWEALTH TRUST COMPANY
OF PITTSBURGH, Trustee,

By RICHARDS & HAGA,
Its Solicitors,

A. N. EDWARDS, Residence, Boise, Idaho,

of Counsel,

Residing at St. Louis, Missouri.

(Duly Verified.)

Endorsed, Filed Jan. 30, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

AMENDED ANSWER OF DEFENDANTS TO
THE BILL OF COMPLAINT AS AMENDED

Come now the defendants and with leave of

court first had and obtained, file this their amended

answer to the plaintiff's bill of complaint as amend-

ed, and admit, deny and allege as follows:

ONE: Admit the allegations in paragraph one.
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TWO : Admit the allegations contained in para-

graph two.

THREE: Deny that the State of Idaho or any

officer thereof represented to the plaintiff or its pre-

decessors in interest that about 150,000 acres of land

could be irrigated or reclaimed as contemplated by

said Acts of Congress from the surplus or unap-

propriated water of the Salmon River by means of

a storage reservoir on said river with an alleged

available storage capacity of about 180,000 acre feet

by means or in the manner set forth in said para-

graph three; deny that prior to the making of said

application to the Secretary of the Interior, the

State Engineer of the State of Idaho or said State

Board of Land Commissioners had determined or

adjudged or decided, as required by the laws of

the State of Idaho relating to such matters or other-

wise, that there was sufficient surplus or unappro-

priated water in said Salmon River available for

such purpose or to accomplish the reclamation of

said lands to the extent or degree required by said

Acts of Congress; deny that the Secretary of the

Interior, in considering or approving said applica-

tion or in segregating said lands from the public

domain, did determine or decide, as required by the

Acts of Congress or otherwise, that said water was
sufficient or the proposed irrigation system suit-

able for the reclamation of said lands; deny that

plaintiff was so informed or so believed; deny that
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said Secretary of the Interior, having determined

the alleged sufficiency of said water supply or pro-

posed irrigation system to properly reclaim said

lands, did on April 10, 1908 or at any other time,

segregate from the public domain or agree to do-

nate or grant or patent to the State of Idaho under

said conditions or otherwise than provided by law,

said desert lands described in the application of the

State of Idaho; deny that the same was to be irri-

gated or reclaimed from said water supply of water

unappropriated or from the irrigation system de-

scribed in said application or to be constructed by

and under the supervision of the State of Idaho as

contemplated by said Acts of Congress or the laws

of the State of Idaho relating to such matters.

FOUR: Deny that in entering into said con-

tract the Construction Company, referred to in

plaintiff's bill of complaint as amended, relied upon

the determination by the State of Idaho or the

Secretary of the Interior that the surplus or flood of

this unappropriated water of the Salmon River

available for storage or distribution through said

irrigation system were ample or sufficient to re-

claim said lands to the extent or degree required

by the said Acts of Congress and the laws of the

State of Idaho passed in furtherance thereof; deny

that plaintiff or its predecessors in interest were

so informed or so believed; deny that, relying upon

the correctness or finality of said decisions or de-

terminations, the Construction Company agreed to,
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by or in said contract of April 30th, 1908, to accept

as its sole compensation for constructing said irri-

gation system the lien authorized by said Acts of

Congress to be created by the State of Idaho on

or against said Carey Act lands or the lien auth-

orized to be created by the laws of the State of

Idaho, particularly Sec. 3019 of the Compiled Sta-

tutes 1919 of the State of Idaho, or the considera-

tion that should or ought to be paid under said

Acts of Congress or laws of the State of Idaho by

entrymen or owners of said lands for interest in

said irrigation system or water rights ; deny that it

was determined by the State of Idaho or said Con-

struction Company or agreed in said contract that

the actual costs of said irrigation works or struc-

tures so to be built or constructed by the Con-

struction Company or other necessary expenses or

reclamation or reasonable interest thereon to be

the sum of $40.00 or any other sum per acre when

apportioned or distributed equally to the whole 150,-

000 acres proposed to be reclaimed therefrom or

that a lien was created by the State of Idaho under

the authority vested in it by said Acts of Congress

in favor of the Construction Company for the actual

costs or necessary expenses for reclamation or rea-

sonable interest thereon in the sum of $40.00 or any

other sum per acre against each or every legal sub-

division segregated from the public domain under

the Carey Act as alleged in plaintiff's bill of com-

plaint as amended ; deny that it was further provid-
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plaint as amended; deny that it was further provid-

ed in said contract that upon the payment of said

sum of $40.00 per acre or share or interest in said

irrigation system for any legal subdivision entered

or filed upon together with interest upon said sum,

such lien was to be satisfied and discharged; deny

that said contract of April 30, 1908, further pro-

vided that a corporation to be known as the Salmon

River Canal Company, Limited, referred to in the

bill of complaint as amended as the "Operating

Company", should be organized under the laws of

the State of Idaho for the purpose of taking over

the management or operation of said irrigation

system when the same was in condition for opera-

tion or use or that said corporation should be cap-

italized on the basis of one share for each acre of

land to be irrigated from said irrigation system,

viz: at 150,000 acres, or that there should be issued

to the entrymen or purchasers of said land as evi-

denced by their respective shares or interest in

said irrigation system one share of stock for each

acre entered or filed upon or susceptible of irriga-

tion from said system or that the water available

for distribution in said irrigation system should be

divided or distributed in accordance with the num-

ber of shares of stock held in said operating com-

pany by entrymen or owners of land under said

system.

FIVE : Deny that, relying upon the correctness

of the determinations made by the State of Idaho



vs. Commonwealth Trust Co. of Pittsburgh, et al. 41

or the Secretary of the Interior as to the feasibility

of said irrigation system or sufficiency of the water

supply available for said lands under the appro-

priation made for such purposes as hereinbefore

alleged by plaintiff or believing that such determin-

ations were final or binding and not otherwise,

said Construction Company immediately or other-

wise, after having entered into said contract of

April 30, 1908, proceeded to carry out in good faith

or otherwise, the terms or conditions therein by it

to be kept and performed or expended, as plaintiff

is informed and believes or so alleges same to be

upwards of $3,500,000 in the construction of said

irrigation works or in carrying out the terms of

said contract of building or constructing the irri-

gation works and approved by the State of Idaho or

the Secretary of the Interior as alleged by the

plaintiff in its bill of complaint for the reclamation

of said lands, or that the same have been accepted or

approved by the State of Idaho as completed prior

to the commencement of this action or the Construc-

tion Company released or relieved from further

obligation for the construction of said irrigation

system or any part thereof or said works were sub-

stantially or otherwise then completed on or about

April 1, 1911 or that water has been available from
said irrigation system for the irrigation of the

lands described in plaintiff's bill of complaint as

amended since April 12, 1911 at a point within one-

half mile of said lands or premises or that due
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notice was given the entrymen or owners of said

land by the Construction Company that it is pre-

pared to deliver water for the irrigation of said

lands on or after April 12, 1911.

SEVEN: Admit the allegations contained in

paragraph seven of plaintiff's amended bill of com-

plaint.

EIGHT: Deny that under the express terms

of the contract mentioned in paragraph eight of the

bill of complaint as amended, the purchasers grant-

ed or assigned or transferred or set over by way of

mortgage or pledged to the construction company

to secure the payment of the amount due or to be-

come due on such purchase price or the interest

payments thereon, the lands to which such water

rights or shares or interests were dedicated or that

the construction company was expressly given a

first or prior lien on such lands or water rights or

shares or interest for the amount payable under

such contracts principal or interest or as additional

security therefor, each entryman or purchaser fur-

ther agreed that the shares of stock issued or to be

issued to him in the Salmon River Canal Company,

Ltd., should be or the same were by the terms of

such contracts assigned or transferred to or pledged

with the Construction Company until all of said

payments, principal or interest, had been fully paid

and satisfied or discharged.
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NINE : In answer to paragraph ten of the bill

of complaint as amended, these defendants deny

that the State Board of Land Commissioners of the

State of Idaho on or about March 13, 1918 made or

delivered an order that the water available for dis-

tribution from said irrigation system should be dis-

tributed or made appurtenant to approximately

35,000 or any other net irrigable acres and no more

;

deny that in connection with the application alleged

to have been made by the proper officers of the State

of Idaho submitted proof showing that said lands

had been reclaimed to the extent or degree required

by said Acts of Congress or the laws of the State

of Idaho under which said lands had been segre-

gated or assigned for reclamation; deny that there-

after the Secretary of the Interior, in exercising the

jurisdiction or power invested in him by the laws

of the United States, determined or decided that

the lands described in said application for patent,

had been reclaimed to the extent or degree required

by said Acts of Congress and that an ample supply

of water had been actually furnished or provided

in ditches or canals or reservoirs to reclaim said

lands, or said alleged determination having been

made, the Secretary of the Interior caused patent

to be issued to the State of Idaho for the lands de-

scribed in said application including lands de-

scribed in paragraph 11 of plaintiff's bill of com-

plaint as amended; deny the fact to be that the

lands hereinbefore described have been reclaimed to
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the extent or degree required by said Acts of Con-

gress or that patent has issued by the State of

Idaho to the defendants or their predecessors in

interest for the lands or premises described in said

paragraph 11 based upon the patent issued by the

United States to the State of Idaho.

In this connection, these defendants allege by

way of affirmative defense that in order for the

plaintiff, or its predecessors in interest, to have be-

come entitled to a lien upon the lands or water

rights described in its bill of complaint as amended,

it was necessary that the irrigation system so re-

ferred to should be so constructed or completed

that an ample supply of water should be actually

furnished in a substantial ditch or canals to reclaim

the particular lands described in plaintiff's bill of

complaint as amended, and all of the other lands

within said irrigation project referred to in the

bill of complaint as amended as "The Salmon River

Project," and that such water right for all of said

lands should be made permanently available for the

irrigation of the lands of the various water rights

owners, including these defendants, and that said

plaintiff, or its predecessors in interest, have never

furnished, tendered or delivered at the point re-

quired in the contracts sued upon, an ample supply

of water made permanently available as above set

forth and have never acquired and do not now have

a lien upon said lands so described in plaintiff's bill
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of complaint as amended, and that it is impossible

for the plaintiff, or its predecessors in interest, at

this time to secure by any reasonable or feasible

means additional water rights to provide defend-

ants and the other persons within said project with

an ample supply of water permanently available

for the irrigation of said lands.

TEN : Deny that the purchasers of water rights

referred to in paragraph 11 of plaintiff's bill of

complaint as amended, were allowed to enter or did

enter such lands subject to the alleged liens created

as alleged in plaintiff's bill of complaint as amended;

deny that plaintiff or its predecessors in interest

have had or have at this time any lien or liens upon

the land or alleged water rights described in its bill

of complaint as amended; deny that defendants

have assumed or agreed to pay or discharge said

alleged liens; admit that patent for said lands has

issued from the United States to the State of Idaho

and from the State of Idaho to said defendants or

their predecessors in interest; deny that said pat-

ents were based upon the determination of the

Secretary of the Interior that an ample or any sup-

ply of water has been made available in a sufficient

irrigation system for the reclamation of said lands;

deny that said lands have been reclaimed to the

extent required by Carey Act Laws of the United

States or the State of Idaho.



46 Charles L. Sallee, et al.

ELEVEN: Deny that long prior to the com-

mencement of this action the amount alleged to be

due from said defendants on the alleged lien against

the lands described in paragraph 11 of plaintiff's

bill of complaint as amended, with interest as

claimed in said paragraph 11, were for a valuable

or any consideration, assigned, or transferred or

set over to this plaintiff or that plaintiff is now

entitled to all sums due or to become due under

the alleged liens created as aforesaid against the

said lands or to enforce said alleged liens on or

against the lands described in said paragraph 11

or that the shares or interest in said irrigation

system or the shares of stock in said Salmon River

Canal Company, Ltd., so pledged are now held by

plaintiff as additional security for said alleged

indebtedness.

TWELVE: Deny that plaintiff or its predeces-

sors in interest, including the said Construction

Company, have kept or performed all or any of the

terms or conditions of said State contract or said

Settler's contract by them to be kept and perform-

ed; deny that plaintiff is prepared to furnish or

hereby tenders to the defendant such additional

shares of stock in said Salmon River Canal Com-

pany, Ltd., as may be necessary to make appurtenant

or supply to said lands or premises described in

paragraph 11 of the bill of complaint as amended,

the amount of water of such proportionate share
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or interest in said irrigation system or water rights

or water supply of said project that said lands

would have or receive as the net irrigable acreage if

said project were reduced to 35,000 acres.

CROSS BILL

And for further and complete defense and for

a cross bill, these defendants, allege:

1. That on or about the 1st day of June, 1908,

one , assignor of these de-

fendants, entered into certain contracts, in writing

with the Twin Falls Salmon River Land & Water

Company, a corporation, hereinafter referred to

as the "Construction Company" wherein and where-

by it was agreed, among other things, that the said

constriction company was to sell and convey to

said assignor of these defendants, 1/100 of a cubic

foot of water per acre per second of time for irri-

gation and domestic purposes, between April 1 and

November 1, each year, to be delivered from year to

year when water should become available, and to

be and become appurtenant to the NW14 NEi/4,

SW14 NE14, NWi/t SEi^, SWi/4 SEi^ Sec. 81, T.

12 S., R. 16; and Lot 3, Section 6, T. 13, S., R
E. B. M., for a total consideration of $8,000.00, to

be paid at the time and in the manner provided in

said contracts; that each of said contracts were

in the same form, one of the originals of which is

marked exhibit "A" attached hereto, and made a

part hereof, copies of which are already in the pos-
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session of the plaintiff; that water became available

for said lands on or about April 12, 1911.

2. That if, subsequent to the execution and

delivery of said contracts, same were assigned and

transferred to plaintiff herein such assignment and

transfer was made subject to all the terms and con-

ditions of said contracts hereinbefore referred to.

3. That subsequent to the execution and de-

livery of said contracts, to-wit: on or about 1919

said

duly assigned and transferred same to these defend-

ants, who have been the owners and holders thereof

ever since said date.

4. That the said construction company and this

plaintiff as its successor in interest have at all times

failed, neglected and refused to keep and perform

the terms and conditions of said contracts in this,

that they have failed, neglected and refused to de-

liver to the lands hereinbefore described at the

point described in said contract since water became

available on said project on or about the 12th day of

April, 1911, said 1/100 of a cubic foot of water per

acre per second of time for irrigation and domestic

purposes between April 1 and November 1, each

year for each acre ot lana contained in said pre-

mises and have never been able to deliver, since the

execution and delivery of said contracts and since

water became available to exceed 30 percent there-

of on an average for each irrigation season subse-
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quent to the execution and delivery of said con-

tracts, and subsequent to the time water became

available, and that said 30 per cent, is appurtenant

to each acre of land hereinbefore described in equal

parts thereto.

5. That all of the water contracted to be de-

livered, to-wit: said 1/100 of a cubic foot of water

per acre per second of time for irrigation and do-

mestic purposes between April 1 and November 1,

each year was and is necessary for the proper and

successful irrigation of said premises, and all water

so contracted to be delivered can be beneficially ap-

plied and used upon said premises.

6. That there are no reasonable or feasible

means of securing additional water or water rights

to secure to these defendants the quantity of water

contracted to be conveyed to them under and by

virtue of the terms and conditions of said contract.

7. That the said 30 per cent of the water rights

delivered to defendants does not have a total value

to exceed $2,000.00.

8. That these defendants have paid to the con-

struction company and its successors in interest

the sum of $5.00 per acre on 160 acres, and $3.00

per acre on 40 acres, or a total of $920.00, together

with the sum of $ as interest, on said contracts.

9. That the defendants have duly performed

all of the covenants and conditions on their part

imposed by such contract.



50 Charles L. Sallee, et al.

10. That by reason of the failure of plaintiff

and its predecessors in interest to carry out the

terms and conditions of said contract these defend-

ants have been damaged in the sum of $12,500.00.

WHEREFORE, These defendants pray:

That plaintiff have and recover nothing by

reason of its complaint herein and that these de-

fendants have and recover a judgment of and from

the plaintiff that the value of the water rights de-

scribed in these defendants' cross bill be ascertained

and determined and that all in excess of such value

so ascertained and determined alleged to be due

plaintiff under said contracts, be denied plaintiff;

that after said value has been ascertained and de-

termined there be deducted therefrom the cash pay-

ments already made and that in addition thereto

these defendants have judgment for damages in

the sum of $12,500.00, and that after said damages

have been ascertained and determined that these

defendants have judgment against plaintiff for all

in excess of the amount finally found to be due

plaintiff, exclusive of all such damages, and for

such other and further relief as the nature of the

case may require and as to equity may seem just

and proper.

CHARLES L. SALLEE,
Defendant.

By HOMER C. MILLS,

Solicitor for Defendant, Re-

siding at Twin Falls, Idaho.
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Endorsed, Filed Mar. 31, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

ANSWER TO CROSS BILL

COMES NOW The above named plaintiff, and

saving and reserving to itself any and all manner of

benefit or advantage of exceptions that can or may

be had or taken to the numerous and manifest er-

rors, uncertainties and imperfections in the alleged

defense, counter-claim or cross-bill included in the

answer of the defendant Charles L. Sallee, to the

same extent and effect as if plaintiff had moved to

dismiss the same or moved to strike therefrom, and

for answer to the said alleged cross-bill, admits,

denies and alleges as follows:

I.

Admits that on or about June 1, 1908, one

assignor of defendant, entered into

certain contracts in writing with the Twin Falls

Salmon River Land and Water Company, a cor-

poration, referred to in the pleadings herein as the

Construction Company, transferring certain shares

or interests in the irrigation system then being con-

structed by said Construction Company, which were

to be and become appurtenant to the lands de-

scribed in the cross-bill herein, for a total consider-



52 Charles L. Sallee, et al.

ation of $8,000.00, to be paid at the time and in the

manner provided in said contracts, and that each of

said contracts was in the same form and one of the

duplicate originals of which is attached to the orig-

inal answer and cross-bill herein, and admits that

water became available for said lands on or about

April 12, 1911; denies that it was agreed in said

contracts, among other things, or at all, that the

said Construction Company was to sell or convey

to said assignor of defendants 1/100 of a cubic foot

of water per acre per second of time for irrigation

or domestic purposes between April 1st and No-

vember 1st each year, to be delivered from year to

year when water should become available, and al-

leges that said Construction Company only agreed

to sell, convey and transfer to the predecessor of

defendants a proportionate interest in the irriga-

tion system and water rights of the Salmon River

Irrigation Project and in the water supply available

for the same based upon the number of shares fin-

ally sold in said system and as provided in the con-

tract between the said Construction Company and

the State of Idaho referred to in the bill of complaint

herein, and denies that said defendants are entitled

to any more water during any irrigation season

than can be beneficially applied to their lands and

for a more full and complete statement of the terms

and conditions of said contract, plaintiff respect-

fully refers to the form of contract attached to



vs. Commonwealth Trust Co. of Pittsburgh, et al. 53

said answer and cross-bill and to the allegations of

the bill of complaint herein.

11.

Denies that the assignments and transfer, or

assignments or transfers, of said contracts to this

plaintiff were made subject to all or any of the

terms or conditions of said contracts hereinbefore

referred to.

III.

As to the allegations of paragraph III of said

cross-bill, this plaintiff is without sufficient knowl-

edge to enable it to answer and therefore denies

that subsequent to the execution and delivery of

said contracts, on or about , 1919

the said duly, or other-

wise, assigned or transferred the same to these de-

fendants, who have been the owners or holders

thereof ever since said date, or at all, but alleges

that the said defendants have acquired the lands

described in said cross-bill subject to the lien of

said water contracts.

IV.

Denies that the said Construction Company, or

this plaintiff, as its successor in interest, or other-

wise, have at all times, or at any time, failed or

neglected, or refused to keep or perform the terms

or conditions of said contracts in any respect, or

that they, or either of them, have failed or neglected
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or refused to deliver to the lands described in the

complaint herein and in the cross-bill, at the point

or points described in said contracts, since water

became available on said project, on or about the

12th day of April, 1911, the said 1/100 of a cubic

foot of water per acre per second of time for irri-

gation and domestic purposes, or for irrigation or

domestic purposes, between April 1st and November

1st of each year for each acre of land contained in

said premises; denies that they, or either of them,

have never been able to deliver since the execution

and delivery of said contracts and since water be-

came available to exceed 30% thereof on an average

for each or any irrigation season subsequent to the

time water became available, or that said or any

S0% is appurtenant to each acre of land described in

said cross-bill in equal parts thereto, and denies

that this plaintiff is the successor in interest to said

Construction Company, but alleges the fact to be

that it is merely the assignee of the amount due

from these defendants under the said contracts

pleaded in the complaint and referred to in the

cross-bill herein; this plaintiff further alleges that

1/100 of a cubic foot of water per acre per second

of time continuous flow for irrigation and domestic

purposes between April 1st and November 1st of

each year for each acre of land described in said

cross-bill would furnish an amount of water greatly

in excess of that needed for the raising of profit-

able crops on said lands, or for the reclamation
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thereof, and greatly in excess of the amount that

can be beneficially applied to said lands, and further

alleges that said lands do not require for the proper

irrigation thereof and the raising of profitable crops

thereon more water than is actually available from

said irrigation system from year to year.

V.

Denies that the alleged amount of water which

cross-complainants claim the Construction Com-

pany contracted to be delivered, to-wit: said 1/100

of a cubic foot of water per acre per second of time

continuous flow, for irrigation and domestic pur-

poses between April 1st and November 1st each

year, was or is necessary for the proper or success-

ful, or proper and successful irrigation of said

premises, and denies that said amount of water can

be beneficially applied or beneficially used upon said

premises, or that any amount of water over and

above that which is actually available from said

irrigation system from year to year can be bene-

ficially used or beneficially applied upon said lands

and premises.

VI.

Denies that there are no reasonable or feasible

means of securing additional water or water rights

to secure to said defendants and cross-complainants

the quantity of water contracted to be conveyed to

them under or by virtue of the terms or condi-

tions of said contracts, and denies that any specific
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amount or quantity of water was contracted to be

so conveyed to them under or by virtue of the

terms or conditions of said contract, and in this

connection plaintiff alleges that the supply of water

for said project is ample and sufficient for 35,000

irrigable acres and that the said defendants and

cross-complainants can become entitled to addi-

tional water for said lands by accepting the tender

made in plaintiff's amended complaint herein of

additional stock and by paying therefor.

VII.

Denies that the 30% of the water rights con-

tracted to be sold or delivered to defendants does

not have a total value to exceed $2,000.00 and al-

leges that the water rights for the said lands de-

scribed in the cross-bill and in the bill of complaint

herein as they have been received by defendants

from year to year are reasonably worth from $75.00

to $100.00 per acre.

VIII.

Admits that said answering defendants have

paid to the Construction Company and to its suc-

cessors in interest the sum of $5.00 per acre on 160

acres and $3.00 per acre on 37.18 acres, or a total

of $911.54 but denies that they have paid any other

or further sums on account of principal or interest

on said contracts, or any of them.
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IX.

Denies that defendants have duly, or otherwise,

performed all or any of the covenants or conditions

on their part imposed by such contracts and in this

connection plaintiff alleges that defendants have

made no payments on account of principal or in-

terest on said contracts since the execution thereof,

notwithstanding the fact that they have received

water for said lands during each and every year be-

ginning with the year 1911, and have raised profit-

able and remunerative crops thereon during each

and all of said years.

X.

Denies that by reason of the alleged failure of

plaintiff, or its predecessors in interest, to carry

out the terms or conditions of said contracts, or

any of them, the said defendants and cross-com-

plainants have been damaged in the sum of $12,500.-

00 or any other sum.

XL
As a further, separate and complete defense,

plaintiff alleges that the alleged cause of action at-

tempted to be set forth in said cross-bill is barred

by the provisions of Section 6609, 6610, 6611 and

6617 of the Idaho Compiled Statutes for 1919, and
that defendants' right to rely upon said alleged

cause of action as a counter-claim, set-off, or cross-

suit, is barred by defendants' laches.
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XII.

As a further, separate and complete defense to

said alleged cross-bill, plaintiff alleges that the

same does not state facts sufficient to constitute a

cause of action in equity or to entitle defendants to

any relief against this plaintiff in equity or at law,

and alleges that defendants have a full, complete

and adequate remedy at law for any failure to de-

liver irrigation water to them.

WHEREFORE, Plaintiff respectfully prays that

defendants take nothing by their alleged cross-bill

herein and that plaintiff may have judgment and de-

cree of foreclosure as prayed for in the complaint.

COMMONWEALTH TRUST COMPANY
OF PITTSBURGH, a corporation.

By RICHARDS & HAGA,
Its Solicitors. Residence

:

Boise, Idaho.

McKEEN F. MORROW,
Of Counsel.

(Duly Verified)

(Service admitted)

Endorsed, Filed April 5, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

MOTION TO AMEND
The defendants and each of them, move the

court to amend paragraph five (5) of their amended
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answer, page 4, third line from the bottom by sub-

stituting after the words: "April 1, 1911", the fol-

lowing:

"or at any other time prior to April 1, 1912, or that

water has been available from said irrigation sys-

tem for the irrigation of the land described in

plaintiff's bill of complaint as amended since April

12, 1911 or at any other time prior to April 1, 1912."

Also to amend paragraph two (2) of the af-

firmative defense and cross bill by striking out the

last sentence thereof found on page nine (9) read-

ing: "that water became available for said lands on

or about April 12, 1911." and to substitute in lieu

thereof the following: "That an insufficient supply

of water became available for said lands on or about

April 12, 1912."

Also to amend paragraph three (3) thereof to

read "April 12, 1912," instead of "1911."

These amendments are made in order that the

pleadings may conform to the proof.

HOMER C. MILLS,

Attorney for Defendants.

Residence: Twin Falls, Ida.

(Service Admitted)

Endorsed, Filed July 7, 1924.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.
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(Title of Court and Consolidated Causes)

MEMORANDUM UPON APPLICATION OF DE-

FENDANTS TO AMEND

DIETRICH, District Judge.

Upon critically examining MOTION TO AMEND,
served upon counsel for plaintiff and filed herein

by defendants on July 7, 1924, I find that the pro-

posed amendments, if allowed, would leave the an-

swer ambiguous, if not, in some respects, wholly un-

intelligible. I have considered the motion particu-

larly in connection with defendants' amended an-

swer filed March 31, 1924, in the Caudle case. No.

974. According to the motion, the first amendment

is to be inserted after the phrase, "April 1, 1911,"

in the third line from the bottom of page 4, and is

apparently to be "substituted" but for what does

not appear. I am not disposed to require counsel

to file a complete amended answer, but I think it

would be better to file a complete paragraph five,

as amended.

In this connection it is to be said that, at this

late day, amendment will only be allowed so as to

make the pleading conform to the proofs—at least

to conform to some reasonable view that may be

taken of the proofs. The proofs I am inclined to

think conclusively show that some water was avail-

able in the system for some length of time during

the irrigation season of 1911. Whether the amount
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was substantial, or whether such amount as was

furnished was available during the whole of the

irrigation season, may be debatable questions, and

hence the amendment may be framed to harmonize

with such view as counsel thinks the record may

support. So with regard to the matter of notice,

the record shows that a notice was given. From the

record it may be an open question whether the

notice was in due form, or whether it was duly

given, or whether the actual facts and conditions

existing at the time warranted the giving of such

notice as was contemplated either by the statute

or the contract, and hence the pleading may con-

form to such view as counsel may take as to the

"dueness" of the notice or of the propriety of giv-

ing it (see Glavin case), but I cannot allow an

amendment denying the giving of some notice, that

is, the written notice which is a part of the record.

The second amendment proposed relates to some

matter in paragraph two, as stated in the motion,

but I do not find any such matter in paragraph two

of the Caudle amended answer but I do find it in

substance in the middle of paragraph four; hence,

to allow an amendment as proposed would leave

this part of the answer wholly unintelligible. I

have not critically examined the answers in the

other cases, and possibly the amended answer in

the Caudle case is different from the answers in the

other cases. The suggestions made touching the

first proposed amendment are applicable to this,
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and I think in amending the entire paragraph as

amended should be set out.

If defendants still desire to amend, it is sug-

gested that a motion for that purpose, conforming

to the above suggestions, be made in each case,

and defendants may have until and including Fri-

day, September 12th, in which to serve and file such

motions. The motion of July 7th, will, for the rea-

sons stated, be denied without prejudice.

Endorsed, Filed Sept. 4, 1924.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

MOTION TO AMEND

Come now the defendants herein and move the

Court to amend the Amended Answer of defend-

ants in the following respects

:

1. That paragraph five of the amended answer

found on pages 4 and 5 thereof, be amended to read

as follows:

"FIVE. Deny that, relying upon the correct-

ness of the determinations made by the State of

Idaho or the Secretary of the Interior as to the

feasibility of said irrigation system or sufficiency

of the water supply available for said lands under

the appropriation made for such purpose as herein-
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before alleged by plaintiff or believing that such

determinations were final or binding and not other-

wise, said Construction Company immediately or

otherwise, after having entered into said contract of

April 30, 1908, proceeded to carry out in good faith

or otherwise, the terms or conditions therein by it

to be kept and performed or expended, as plaintiff

is informed or believes or so alleges same to be

upwards of $3,500,000 in the construction of said

irrigation works or in carrying out the terms of

said contract of building or constructing the irri-

gation works and approved by the State of Idaho or

the Secretary of the Interior as alleged by the plain-

tiff in its bill of complaint for the reclamation of

said lands, or that the same have been accepted or

approved by the State of Idaho as completed prior

to the commencement of this action or the Con-

struction Company released or relieved from fur-

ther obligation for the construction of said irriga-

tion system or any part thereof or said works were

substantially or otherwise completed on or about

April 1, 1911, or that water has been available from

said irrigation system for the irrigation of the

lands described in plaintiff's bill of complaint as

amended since April 12, 1911, or any other time or

at all except as hereinafter alleged at a point within

one-half mile of said land or premises or that due

notice was given the entrymen or owners of said

land by the construction company that it was pre-

pared to deliver water for the irrigation of said
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lands on or after April 12, 1911, or at any other

time or at all, except as hereinafter alleged; in this

connection the defendants allege that on April 13,

1911, the predecessors in interest of plaintiff, the

construction company, caused to be published in a

newspaper at Twin Falls, Idaho, a certain notice in

substance that it was then prepared to deliver

water for irrigation from said canal system to any

one who may have entered under the provisions of

said Carey Act of certain lands therein described;

that there was not available on said date of April

13, 1911, any water for the irrigation season of 1911,

and that no water was available for the irrigation

season of 1911 until about May 10, 1911, and that

during the irrigation season of 1911, there was not

available, sufficient water to irrigate and success-

fully raise ordinary agricultural crops upon the

lands located within the Salmon River Project in-

cluding the lands described in the bill of complaint

of plaintiff.

2. That paragraph one of defendants' cross bill

and affirmative defense be amended to read as fol-

lows :

1. That on or about the 1st day of June, 1908,

one assignor of these defend-

ants, entered into certain contracts, in writing with

the Twin Falls Salmon River Land & Water Com-

pany, a corporation, hereinafter referred to as the

"Construction Company" wherein and whereby it
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was agreed, among other things, that the said con-

struction company was to sell and convey to said

assignor of these defendants, 1/100 of a cubic foot

of water per acre per second of time for irrigation

and domestic purposes, between April 1, and No-

vember 1, each year, to be delivered from year to

year when water should become available, and to

be and become appurtenant to the NW^^ NEi/j.,

SWi/i NE14; NW14. SEy^, SW14 SE14 Sec. 31, T.

12, S., R. 16; and Lot 3, Section 6, T. 13 S., R
E. B. M. for a total consideration of $8,000.00, to be

paid at the time and in the manner provided in said

contracts; that each of said contracts were in the

same form, one of the originals of which is marked

exhibit "A" attached hereto, and made a part here-

of, copies of which are already in the possession of

plaintiff; that an insufficient supply of water for

irrigation and domestic purposes became available

for said lands on or about May 10, 1911.

HOMER C. MILLS,

Attorney for Defendants.

Residence: Twin Falls, Ida.

(Service Admitted)

Endorsed, Filed Sept. 11, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

ORDER ALLOWING DEFENDANTS' MOTION
TO AMEND TO CONFORM TO PROOFS

Upon consideration,

IT IS ORDERED, that the defendants' motion

to amend their answer, filed Sept. 11, 1924, be and

the same is hereby allowed and the answer is deem-

ed to be amended as requested in the motion.

The motion is granted with the understanding

that plaintiff may, within a reasonable time, submit

additional proofs touching matters covered by the

amendment, should it desire so to do, and in the

event of such additional proofs the expense entailed

upon the plaintiff thereby may, in the discretion of

the Court, be imposed in part upon defendants as

terms.

Plaintiff is given until September 17th in which

to elect whether it will offer additional proofs.

Dated this 15th day of September, 1924.

FRANK S. DIETRICH, Judge.

Endorsed, Filed September 15, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

ORDER

Upon consideration, IT IS HEREBY ORDERED
as follows:

That plaintiff's exception to the order allowing

amendment to the answer herein dated September
15, 1924, be allowed.

That plaintiff may submit additional evidence

touching matters covered by the amendments be-

fore C. W. McClain, as Special Examiner herein,

on September 22nd, 1924, at 10 o'clock A. M., at the
Federal Building, Boise, Idaho, and that the above
entitled cause be re-opened for said purpose.

That the following foreclosure cases now on
submission herein, to-wit: Nos. 710, 711, 719, 890,

974, 716, 721, 722, 738, 741, 891, 895, 902, 906 and 747
be consolidated for the purpose of taking such ad-
ditional evidence and that all evidence taken at such
hearing shall apply to and be considered at a part
of the record in each of said cases.

Dated this 16th day of September, 1924.

FRANK S. DIETRICH,
Endorsed, Filed Sept. 16, 1924 District Judge.
W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Consolidated Causes)

October 18th, 1924.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

HOMER C. MILLS,

JOHN W. GRAHAM, and

0. C. HALL,
Attorneys for Defendants

DECISION
UPON GENERAL QUESTIONS, MORE OR LESS

COMMON TO THE SEVERAL CASES
HEREIN ENTITLED

DIETRICH, District Judge.

The scheme and general aspects of a Carey Act

Project have been so often explained in decisions of

this court and of the Supreme Court of this State,

that no useful purpose could be subserved by a re-

statement here, and therefore I go directly to the

questions suggested in the defendants' brief.

I.

It is argued that the action should be dismissed

because, having admittedly failed of full perform-

ance, plaintiff can recover, if at all, only upon the

theory of quantum valebat, and the complaint is not

framed upon that theory.

This contention would be valid were the cause

of action entire, but it is thought to be divisible.
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The contract is for a stipulated amount for each
acre on a tract of forty acres, and hence the total

obligation is readily apportionable. Not being able

to furnish water for the entire tract, plaintiff may
recover at the contract rate for the acreage water-
ed, subject to deductions for incidental losses to

defendants, due to its failure to deliver the full

amount. This view is not free from objection, but,

upon consideration in the Martens, Olsen, and Glavin
cases, it was thought to furnish the most equitable

solution of a difficult and unusual problem, and I

am still inclined to adhere to it. It is to be added
that apparently a resort to the quantum valebat
theory would lead to substantially the same result

unless we launch upon a sea of uncertainty. That
is, if we take the contract acreage price for the
water right as the measure of value, we would
have the same result, and if that measure be re-

jected and we take reasonable value, as to what date
and with respect to what considerations? Surely
the defendants would not desire to have us resort
to the actual cost of the system as a measure.

II.

Defendants say that they contracted for a spe-
cific supply of water, and hence duty of water is not
a material issue.

Such was the view I took in the original Caldwell
case (225 Fed. 584), and accordingly declined to en-
tertain evidence touching duty. But however fully
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I may have been convinced of the soundness of that

view, it failed to elicit the approval of the appellate

court (242 Fed. 177), and hence the question is no

longer open for consideration here. (To clear up an

apparent confusion, it is noted that in the report of

that case on appeal, in the Federal Reporter, and

in defendant's briefs now, reference is erroneously

made to 231 Fed. 769, instead of 225 Fed. 584, for

the decision of this court. The case reported in 231

Fed. 769 has no relation to the Caldwell case.) See

also Wyoming v. Colorado, 259 U. S. 419.

III.

It is urged that if water duty is an issue only

evidence directly relating to the lands in question

is receivable.

Doubtless the ultimate question is of the require-

ments of specific lands, and all evidence upon the

subject must relate thereto. But in point of proof

the issue is not essentially different from other

issues, and it may be proved by testimony direct

or indirect, evidence positive or circumstantial,

experience upon lands in a neighboring locality, and

in other years, may be competent and of probative

value, due regard being had for substantial differ-

entiating circumstances. Were the defendants' po-

sition accepted, with its obvious logical implications,

it would be impossible to prove the duty of water

upon any piece of land except by actual irrigating

experience with the particular tract for a reason-



vs. Commonwealth Trust Co. of Pittsburgh, et al. 71

able length of time; we never could forecast the

amount of water reasonably required for the irri-

gation of unreclaimed land.

IV.

It is also urged that in estimating the duty of

water consideration is not to be limited to a single

crop, particularly the crop requiring the least

amount of water.

That is true. Neither are we to consider a crop

scheme which could not have been in contemplation

by either party when the contract was executed. I

take it to be a correct view that we are to endeavor

to put ourselves in the place of parties when they

contracted with each other, and to have in mind

such diversity of crops and proportions as they had

in mind. The parties here probably contemplated

a reasonable diversity and rotation of ordinary

agricultural crops adapted to the climatic condi-

tions and the elevation of the lands embraced in

the project.

V.

It is further contended that we should not re-

ceive for consideration touching the duty of water,

testimony taken in the "Caldwell case".

The Caldwell case was a "class suit", brought by

several farmers upon the tract in their own behalf

and in behalf of all others similarly situated; and
admittedly all of these defendants were and are in
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such class. In harmony with the apparent view of

the appellate court, (242 Fed. 177), further proceed-

ings were had, at which, with great expense to the

parties, an elaborate inquiry was made touching

the duty of water, with a resultant finding of 2 1/3

acre feet per acre. True, upon a second appeal

there was a reversal in part because of certain new

issues brought into the case, and the want of what

the court held to be necessary parties thereto, par-

ticularly the issues suggested by the patent for 35,-

000 acres (272 Fed. 356). And some comment was

made touching the conclusiveness of the patent, a

view which manifestly defendants here do not in-

voke as the law, and which seems difficult to recon-

cile with the decision rendered the same day in the

Martens case (271 Fed. 428), or the more recent

decision of the United States Supreme Court in Ida-

ho Irrigation Co. v. Gooding (June 9th, 1924), where

the precise question was directly and conclusively

determined.

But aside from that consideration, unquestion-

ably as to the issue of water duty, all of the settlers

were in the same class, and were fairly represented

by the plaintiffs with able counsel. In contemplation

of law, therefore, I am inclined to think the defend-

ants here were parties to that suit, and are to be

deemed to have adduced evidence and cross examin-

ed the witnesses on the other side.

Another aspect: These cases, together with
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numerous other foreclosure suits of the same kind,

have been pending for a long time. And when the

Glavin case (295 Fed. 103) was tried and these

cases postponed, I understood from what was said

in court that it was to be a test case and the other

cases would abide by the ultimate decision therein.

Apparently, however, there was no formal stipula-

tion filed to that effect, and after three of the cases

now under consideration were partially tried, de-

fendants in those cases, and other defendants

here procured a substitution of attorneys and

applied to have the three cases re-opened, and

also applied for leave to file amended answers in all

the cases. Under the circumstances, considering

the length of time litigation in different forms be-

tween the settlers and the bondholders has been

going on, the immeasurable loss which must of

necessity be suffered because of the inadequate

water supply for the project, the great expense of

litigation which has already been incurred by both

sides, and the several changes of counsel, I thought

it entirely proper to grant defendants' belated ap-

plications upon the condition that they consent to

the use of the testimony taken in the Caldwell case

upon the duty of water, subject to the right upon

their part to object to any portion thereof for ir-

relevancy or immaterality, thus requiring them to

waive only the objection of competency, that is,

objections that the witnesses do not now give their

testimony in these cases; and with the further right
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to the defendants to produce unlimited additional

and rebutting testimony upon the issue. Though

objecting to the terms thus imposed, defendants

took the benefit of the ruling and accordingly the

three cases were reopened and in all cases amended

answers were filed.

Upon consideration, I am still inclined to the

view that the terms were warranted. And I see no

reason for holding that the testimony thus taken

in the Caldwell case is irrelevant or immaterial,

merely because it was given three or four years ago.

General conditions involved in the issue must neces-

sarily be the same now as then, and if there have

been changes or developments impairing the weight

of the testimony, or its probative force, defendants

are at liberty to disclose the facts, and this they

have attempted to do.

VI.

Criticism is made of the rule followed in the

Glavin case as being out of harmony with the

Wyoming-Colorado case (259 U. S. 419), in that I

failed to exclude from consideration the excess run-

off in extraordinary years.

But we are not appraising the dependable effi-

ciency of the natural flow of a highly fluctuating

stream; nor have we to determine the economic

feasibility of constructing reservoirs by which the

extraordinary run-offs of such a stream may be

conserved and utilized. Had the investors here



vs. Commonwealth Trust Co. of Pittsburgh, et al. 75

known what we now know, they doubtless would

have concluded the project financially impracticable.

The reservoir has actually been constructed, and

having it we are nowise concerned with the question

of whether it was or was not economically feasible.

It impounds, conserves and utilizes the extraordin-

ary, as well as the ordinary, run-off, and with due

allowance for reservoir losses there is no reason

for excluding the excess flow in extraordinary

years. The ultimate inquiry relates to the depend-

able seasonable supply, and it is quite immaterial

to the farmers whether a run-off for each of two

years is uniformly 75,000 acre feet, or for one year

it is only 50,000 feet with a net carry-over from the

preceding extraordinary year of 25,000 feet.

With this consideration in mind, it will be seen

that in the Glavin case we attempted to determine,

not what amount of water the system would supply

at the farmers' headgates in an "ordinary" or an

"average" year, as these terms are commonly under-

stood with reference to irrigation systems de-

pendent upon the natural flow without equalizing

reservoirs, but what would be uniformly available

at the farmers' headgates every year, with certain

exceptions expressly noted in the decision. While it

is true that the results of counsels' computations,

made upon the same general theory and based in

part upon the same data, are at variance with my
conclusion touching system efficiency, the variance

does not necessarily imply error. In some of coun-
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sels' tables a period of only eleven years is taken

as against a period of fifteen years in the Glavin

case, and in all the tables there is the new factor

of 1923. But of more importance, counsel do not

utilize all of the water admittedly "made" by the

system during the period covered by the computa-

tion. Take, for example. Table V of the Graham-

Fraser brief, which covers the same period consid-

ered in the Glavin case, and in addition thereto the

year 1923. At the beginning of the period there

was no reservoir supply; the system started with

nothing. But at the end of 1922, taking counsel's

computation to be correct, there was an unused

surplus of 71,868 acre feet, more than half of the

amount required, after allowing for reservoir losses,

to furnish a full supply for the next year. Counsel

wholly fail to credit the system with this substantial

resource. True, it could not be used during the

period in question but it was available for the

following period, and we are not considering the

efficiency of the system merely for the fifteen years

of actual experience but for an indefinite time and

in the long run. This carry-over is therefore in

no sense waste, but is a real, usable resource, and

in considering the total usable water "production"

of the system for the fifteen-year period it is to be

added to the amount actually consumed. In the

Glavin computation, for the purpose of giving this

carry-over the utility it would actually have in the

long run, I assumed a succeeding cycle of seasons
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corresponding to that we had experienced (and such

in substance must be the assumption for any scien-

tific forecast), and took a fifteen-year period which

would begin with no carry-over, and also end with

the reservoir empty. The total "make" was there-

fore wholly utilized, and the full and actual season-

al efficiency shown. Assuming an annual reservoir-

discharge need of 87,000 acre feet, we thus find a

full supply for each of eleven of the fifteen years, a

shortage of between 1% and 2% only, in each of two

years, about 3% in one year, and approximately

25% the last year—and, it may be added, an abund-

ant run-off for the next year, the same being the

first of the succeeding cycle of fifteen years, assum-

ing, as already suggested, a repetition of the cycle

of actual experience. The shortages of three of the

years are slight and admittedly almost negligible;

and it was and is my further thought that in the

light of irrigation practice and experience neither

party to the contract could have contemplated a

guaranty of a full supply in every season of extra-

ordinaiy drought, and that therefore a shortage of

25% in one year out of fifteen could not be regarded

as a breach of the contract. The contracts must

have geen entered into with reference to general

experience with what were recognized as high-class,

efficient irrigation systems, and it would be rare

indeed to find any irrigation system where it is not

anticipated that a partial shortage will now and

then occur. To cut down irrigation projects, de-
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pendent upon the natural flow, to the supply of a

season of ordinary drought, would be unthink-

able, and even in case of a system with equalizing

reservoirs, owing to the necessarily heavy reservoir

losses in carry-overs, a system planned to guarantee

a full supply in rare years of extraordinary drought

would generally not only be financially impractica-

ble but highly wasteful of economically useful

water, and hence of questionable public policy. No
inference is to be drawn from what has been said

in this respect that I regard as meeting the require-

ments of contracts like those here involved, a pre-

carious right under which the supply is generally

uncertain and frequently inadequate. Generally

such supply must be full and dependable. The cur-

rent year is a striking, though perhaps somewhat

extreme example of what I have in mind. Were
it necessary for the irrigation systems of the state

to so re-adjust themselves that they could furnish

a full supply in a year like this, a large percentage

of fruitful and profitable farms would have to be

excluded and permanently turned back to sage

brush. It is quite increditable that either party to

the contract contemplated a system so exceptional,

or a service so prejudicial, if generally required, to

the development and use of the irrigation resources

of the state. And in considering efficiency as mea-

sured by the so-called "average" or "ordinary"

run-off, it must be manifest that the right, in a res-

ervoir system, by which the user has a definite,
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uniform supply each year, with certain exceptions,

may be superior to a right of the same magnitude,

based upon such ordinary or average flow, in a sys-

tem without reservoirs. For example, assuming a

need of 87,000 acre feet upon a project without res-

ervoirs and an average or ordinary run-off of 87,-

000 feet, we may have in one year 97,000 feet, the

next year 87,000 feet and the next year 77,000 feet,

making an average of 87,000 feet, but the farmers

would have a shortage in one year out of three,

there being no use for the excess of 10,000 feet dur-

ing the current year or means by which it can be

carried over to the year having a run-off of 77,000

feet. And in the case of any such system, not only

are we to expect a measure of diversity or varia-

tion in the runoff in what are called ordinary years,

but now and then there will in addition be the ex-

treme shorage of an extraordinarily dry year.

As I read the several opinions in Tapper v. Idaho

Irrigation Co., (Idaho) 210 Pac. 591, it cannot be

said that the court there construed a similar con-

tract one way or the other, in respect to the point

under consideration.

VII.

As to water duty and the water resources of the

system as found in the Glavin case:

I have carefully gone over the additional testi-

mony now adduced upon these subjects, most of

which relates to duty. But taking all the evidence
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together, I am not convinced that the conckisions

reached in the Glavin case should be modified. Nor

do I find anything in the cited statutory provisions

or the decisions of the Supreme Court of the state

requiring a change of view. Most of the decisions

have to do mainly with the question whether the

settler acquires a specific water right or only a

ratable interest in the system and its water supply.

Upon that point the courts of the two jurisdictions

seem now to be fully agreed, and it must be deemed

to have been definitely settled.

Apparently out of harmony with their position

discussed under paragraph III, supra, defendants

make much of the conditions and practice on the

South Side Twin Falls project. Undoubtedly from

the standpoint of economy in the labor and care

required in the application of water to land there

is an advantage of having a generous water supply.

But aside from that consideration it is to be borne

in mind that while theoretically the users upon the

South Side system are entitled to l/80th of a second

foot per acre, the system was originally without

reservoirs and was dependent upon the natural

flow of the stream, and hence was subject not only

to fluctuations in the annual supply, but in the sup-

ply from time to time during a given season. Con-

fronted with a possible shortage in any year, espe-

cially in the latter part of the irrigation season,

such a system might very reasonably incur the
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necessary expense of providing a storage supply to

meet the emergency.

VIII.

INTEREST—GENERALLY

Manifestly, after its approval by the appellate

court, I cannot now with propriety reconsider the

general theory upon which interest was allowed in

the Martens and Glavin cases.

IX.

INTEREST PERIOD

I do not recall that question was made in the

Glavin case of the propriety of computing interest

from April 12, 1911, if any interest at all was allow-

ed. Possibly such a question was raised in the ap-

pellate court, for I note in the opinion a reference

to admissions in the pleadings of due notice of readi-

ness to deliver water as of that date, and such ad-

mission seems to have been regarded as conclusive.

By the original pleadings in some of the cases

under consideration, similar admissions were made,

but before trial in cases where the defendants are

represented by Mr. Mills and Mr. Hall, by answer

or amended answer they attempted to raise an is-

sue as to the sufficiency or propriety of the alleged

notice, and over the objection of plaintiff evidence

was submitted to the examiner tending to show
that contrary to the notice the construction com-

pany was unable to supply water in a substantial
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amount during the year 1911. Possibly the answers

were technically defective, and I have granted de-

fendants leave to amplify the denials by amend-

ments heretofore served and offered for filing in

those cases. And inasmuch as in the cases in which

the defendants are represented by Messrs. Graham

and Fraser it has been stipulated that the evidence

submitted to the examiner in the other cases may be

deemed part of the record and considered by me, in

these cases, I have granted to these defendants also

leave to amend; all with the understanding that if

plaintiff so desires it may produce further evidence

upon the issue, the expense of which may in part

at least be imposed upon the defendants as terms

for the privilege of amendment.

Plaintiff having now submitted further proofs, I

shall briefly discuss the issue upon its merits.

I find that, as alleged, there was a notice dated

April 12, 1911, signed by the construction company,

declaring that it "is now prepared to deliver water"

under a "system of rotation" to all entered lands

upon the project aggregating in area about 70,000

acres. The notice was published in a local news-

paper, and I do not stop to consider whether such

publication was sufficient to comply with either the

statutory or contract requirements. The only sta-

tutory provision I find relative to such notice is in

Section 3014 of the Idaho Compiled Statutes, where

there is a requirement that within one year after
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the constmction company notifies "the settlers

under such works that it is prepared to furnish

water for the full irrigation season under the terms

of its contract with the state, which notice, however,

must first have been served upon the department

of reclamation, which must cause an investigation

of said works to be made, which shall include a re-

port thereon by an engineer of the department, the

said settler shall cultivate and reclaim not less than

one-sixteenth part of the land filed upon, and with-

in two years after the said notice, the settler shall

have actually irrigated and cultivated not less than

one-eighth of the land filed upon, etc." The settler's

contract provides that interest shall commence upon

the deferred payments on April 1, 1910, but this re-

quirement is subject to the further stipulation that

"all interest accuring prior to the date upon which

notice is given to the entryman that the company is

prepared to furnish water under the terms of this

contract is hereby waived." It is to be assumed

that in giving the notice of April 12, 1911, the con-

struction company had in mind two purposes : One,

the starting of the statutory period in which the

settler was required to bring his land under culti-

vation and make his final proof, and the other the

starting of the interest period. It will be noted that

under the statute the construction company must

be "prepared to furnish water for the full irriga-

tion season under the terms" of the state contract;

and that under the provision above quoted from the
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settler's contract, it will be noted, interest was not

to commence until notice was given "that the com-

pany is prepared to furnish water under the terms"

of the contract. It would seem reasonably clear

that under both the federal and state statutes and

the contract, notice could not properly be given

until the construction company was prepared to

furnish for the entire irrigation season an "ample

supply" of water and the full amount called for by

the outstanding settlers' contracts. Upon Carey

Act projects the federal statutes require an ample

supply, and the settlers stand upon the same foot-

ing, and all are entitled to the same treatment.

Water could not be furnished to one and withheld

from others. Notice of ability and readiness to

furnish water was not a notice to any one settler

or to any group of settlers, but to all holders of con-

tracts. Such a notice, if valid, bound all to proceed

with the reclamation, bound all to make their proof

within a certain length of time, and, under the con-

tract, bound all to commence paying interest as of

a certain date. The formal notice of April 12, 1911,

was doubtless prepared to comply with such a con-

struction of both the statutes and the contract, and

accordingly declared the readiness of the company

to deliver water for irrigation to all entrymen upon

the project. But apparently conscious of the mis-

leading character of such a declaration, in view of

the actual facts, the State Land Board authorized

and the company prepared a written qualifying
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statement and published it in the same issue of the

paper in which the formal notice was published,

from which it appears that at the date it was given

there was no usable supply of water in the reser-

voir, there being scarcely enough to reach the level

of the tunnel which was the only means by which

water could be drawn off into the distributing sys-

tem. It was further explained that from the ap-

proaching spring run-off it was anticipated there

would be an available supply (presumably measured

at the farmers' headgates) of 30,000 acre feet, and

this supply it proposed to deliver in three runs of

fifteen days each. It will thus be seen that upon its

own estimate it would be able to deliver less than

one-half acre foot for each acre of area for which

contracts were outstanding, an amount almost negli-

gible and wholly inadequate to justify the cultiva-

tion of the lands for any purpose. If it be said

that the lands were not all under cultivation, and

that therefore we are not to take the entire area as

a basis for water distribution, the answer is that

neither under the contract nor in equity was there

any obligation upon the part of the farmers to pay

interest until they got the use of the water, or at

least until it was ready for their use. From a pure-

ly equitable standpoint, little can be said in support

of the construction company's attempt to start the

i-unning of interest as of the date of the notice. The
settlers' contracts were taken in 1908, at which

time they paid in cash on account thereof at the
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rate of $3.00 per acre. For them of course this was

a barren investment until water should become

available. As already stated, it was expressed in

the contract that deferred payments should bear

interest from April 1, 1910, and it is reasonable to

infer that both sides hoped at least, that delivery

would be made for the season of that year. But in

1910 the system was incomplete, and under the state

contract the company had five years from 1908 in

which to finish the work. It will be seen that the

settlers had no dependable assurance when they

could get water, and they could not be expected,

long in advance, to add to the unfruitful investment

they had already made, the large additional outlay

necessarily entailed by clearing their land of sage

brush, leveling and plovdng it, and constructing

laterals, to say nothing of building dweUing houses

which would be uninhabitable until water was ready

for delivery. So far as appears, no assurance was

given prior to April 12th, that any water would

be available for the current irrigation season, and

the settlers may have very naturally assumed that

in the absence of an earlier notice it was not the

intention of the company to have water available

for that season. April 1st was recognized in the

contracts as the beginning of the irrigation season,

and it was also the beginning of the fiscal period

—

the interest year, and the date for paying install-

ments upon the principal, and yet the company wait-

ed until this date had passed, and then at a time
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when it would be wholly impracticable for most of

the entrymen to get their lands in condition for the

season, sought by giving notice that a small amount

of water would be available to charge interest upon

all outstanding contracts, though it knew it could

not even approximately fulfill them. Every settler

had a right, indeed was bound, to assume that he

would not be the only one demanding water the

first year of delivery. Until the season was actually

at hand, when it would be too late for him to get

more of his land ready, he was bound to act upon

the presumption that all other contract holders

would use the water they were entitled to receive,

and that he could not depend on more than his

ratable share.

In another aspect: As we have seen, on April

12, 1911, with no usable water in the reservoir, the

construction company estimated that the approach-

ing run-off would make available at the farmers'

headgates 30,000 acre feet. But having put off the

giving of notice until after the stipulated irrigation

season had commenced, it considered that therefore

the farmers would be unable to get ready for irri-

gation more than about 6,000 acres, and for this

small acreage it estimated the anticipated supply

would be sufficient. In fact, however, as it turned

out, it was able to deliver not 30,000 acre feet, but

only a little over 5,000 acre feet. And when we
consider that the farmers' lateral ditches were new.
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and that their lands were being irrigated for the

first time, it is apparent that the beneficial results

of so small a delivery must be almost negligible.

It is doubted whether the amount supplied was suf-

ficient reasonably to irrigate in excess of 2,000 of

the 70,000 acres of outstanding contracts. This

view is supported by the uncontradicted testimony

of some of the farmers, from which it further ap-

pears that the distributing system was crude and

incomplete, and the delivery of such water as was

available was irregular and not dependable. Strong-

ly corroborating this testimony are the reports and

records from the office of the State Land Board,

introduced in evidence by plaintiff at a recent sup-

plementary hearing. It is clear from these reports,

that while ostensibly the construction work on the

system was nearly complete, the system had not

been tried out and was during the season of 1911 in

an experimental state. No prudent man, with his

own large interests at stake, would have relied upon

it for satisfactory service that year. Not only was

it to be expected that percolation would be exces-

sive, but breaks and latent defects were to be an-

ticipated. And defects there were of the most seri-

ous character. One of these of great magnitude,

threatening the serviceability of the entire system,

was corrected much later, at an expense of many
thousands of dollars. (See record in Twin Falls etc.

V. Caldwell, 272 Fed. 356 (on rehearing) p. 368).

Plaintiff suggests that the service in 1911 was about
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as good as in some other years; possibly that is

true, but, if so, "pity 'tis 'tis true." It is further

suggested that the State Land Board having found

as a fact that conditions were appropriate for the

notice, the finding is conclusive. But the proceed-

ings were ex parte, with no opportunity to the set-

tlers to be heard, and besides, it affirmatively ap-

pears that the board did not so find. As a matter of

law, the facts found did not warrant the notice.

It is rather difficult to escape the conclusion that

the notice of April 12th was drafted formally to

comply with the statutory and contract require-

ments and not with the known facts, and that the

separate qualifying statement, more in accord

with the facts, was published to warn the settlers

against reliance upon the notice and to advise them

that they themselves must take the chances, thus

avoiding for the company a predicament such as

was involved in Hanes v. Idaho Irrig. Co., 21 Ida.

512, 122 Pac. 859.

I entertain no doubt that the notice was untrue

to the facts, as the construction company well knew,

and for that reason it could not operate to impose

upon the settlers the burden of paying interest on

the purchase price of water which was not avail-

able for their use; and particularly is this true in

view of the fact that the notice was not given until

after the irrigation season, as defined in the con-

tracts, commenced, and at so late a date, as the con-
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struction company knew, that the farmers could

at most reasonably utilize only a small part of the

water to which they were entitled. We must al-

ways keep in mind that the allowance we have made

of interest is largely based upon the equitable con-

sideration that the persons charged had full use of

the water during the period covered; that is, in-

terest is allowed upon the purchase price of the

amount of water actually available, for the period

for which it was so available. But no substantial

service having in fact been rendered in 1911, there

is wanting a basis for such allowance for that year.

X.

DEDUCTIONS OR SET-OFFS.

Special consideration will be given to details in

connection with each contract involved, but in one

aspect the subject is susceptible to general discus-

sion. Apparently neither party is content with the

rule followed in the Glavin case, plaintiff objecting

to any reduction on account of expenditures made

in improving the acreage for which there is no

water, and defendants apparently contending for

a deduction measured by the difference between

the value of the entire tract, with a full water right

as called for by the contract, and its value with the

actual, inadequate supply. Both contentions may
be disposed of by a brief discussion of that of plain-

tiff. If, as I have found, the water supply is only

76 per cent adequate for the patented area, it fol-
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lows that the farmer with a contract for forty acres

can get but approximately three-fourths of the

amount of water he needs in any season, and with

this he may partially irrigate the whole tract and

get a partial crop, or by applying it all to approxi-

mately three-fourths of his holding he may raise a

full crop on thirty acres and get nothing from the

other ten acres. Just what record has been made

upon the precise point, in these cases, I have not

taken the pains to investigate, but in other cases

of like character, heretofore tried, it has generally

been conceded by both sides that the latter alterna-

tive is attended with the best results, and indeed

this method of adjusting the equities and solving

a difficult problem was first suggested by counsel for

plaintiffs here in an earlier case involving issues of

the same character. If such a rule is not adopted,

I think defendants' view that plaintiffs should be

relegated to the theory of quantum valebat should

be sustained, and we should adopt the measure of

damage which they suggest. But upon consideration

I have heretofore repeatedly held, and I still think,

that by allocating all the available water to three-

fourths of the land, we may adjust the equities with

assurance that we are doing substantial justice.

But plaintiff should be willing to take the burden

as well as the benefit of such an adjustment. If

we thus render the improvements put by defendants

upon the waterless ten acres useless, why should

not the plaintiff, for whose benefit this course is
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taken, reimburse defendants for the loss—a loss re-

sulting directly from the plaintiff's failure to keep

the very contract which it is asking us, as a court of

equity, to enforce. With the fairness of such a

course it seems to have been impressed in the Gla-

vin case, for it took no appeal. The contention re-

peatedly urged that the ten acres may be made

fruitful by spreading the water over it as well as

over the other thirty acres, except in years of great

shortage, is thought to be wholly inconsistent with

the underlying principle upon which the whole ad-

justment is made. By hypothesis in no year will

defendant get more water than is reasonably neces-

sary to irrigate thirty acres, and if a part of this

supply is supplied to the ten acres, the thirty acres

must suffer, and we necessarily get back to the

alternative measure of damages contended for by

defendants. By the plaintiff it is suggested that the

ten acres, without water, may have a value, and by

defendant that with water for only thirty acres

out of the forty, the whole tract is worth less than

three-fourths of the value of the forty with a full

water right. These are possibilities, it is true, but

remote at best, and they may properly be regarded

as negligible. We can scarcely hope to do exact

justice, but can only approximate it, and such a

result is thought to be attained by applying the

rule of the Glavin case.
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DIRECTION FOR THE PREPARATION OF
DECREE .

Under directions now to be given, counsel for

the plaintiff may make the necessary computations

and prepare appropriate decrees, subject to check

and criticism by counsel for defendants.

I adopt a duty of 2 1/3 acre feet per acre, and

I find that with such a duty the available supply

will be reasonably sufficient for 76 per cent of the

patented 35,000 acres, to which area the water must

be ratably distributed.

I further assume that all outstanding contracts

for water upon lands outside of the 35,000 acre area,

have been or will be extinguished, and as a protec-

tion against such contracts plaintiff will bring into

court for delivery to defendants certificates of stock

at the rate of 1 5/7 shares for each acre of irriga-

ble land.

Adopting the convenient method suggested by

counsel upon both sides, for finding the base or

gross principal sum due plaintiff upon each con-

tract, such sum will be computed by multiplying

the total irrigable acreage covered by each con-

tract, by $24.04—the result being the equivalent of

76 per cent of such acreage multiplied by the con-

tract acreage price.

From this sum will be deducted:
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1. The amounts, if any, paid by defendants or
their predecessors on the contract, as shown by the
testimony of the witness Hall.

2. The set-offs herein allowed.

And upon the remainder, interest will be com-
puted at the rate of 8% per annum from April 1

1912.

As to set-offs: In the cases where defendants
are represented by Mr. Mills and Mr. Hall, under
the stipulation recently filed and the proofs, de-

fendants will be credited on account of improve-
ments at the rate of $14.00 per acre for 24 per cent
of the irrigable acreage under each contract—that
being the waterless area.

In the cases where defendants are represented
by Mr. Graham and Mr. Fraser, there are certain

distinctive features and I shall be more specific:

I.

EQUITY NO. 710-E. E. BABCOCK CASE

No deductions for cut out land are made for
the reason that adjustment was made with the land
owner at an early date for the high land eliminated,

and the small residue of such cut out land in re-

spect to each subdivision is to be charged to rights
of way, and hence not a proper basis for set-off

here.
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Under Contract No. 1301 there are 38 irrigable

acres; No. 1302, 33.5; No. 1303, 24; No. 1304, 35.5.

There is to be credited on account of initial

payments on principal, $195.00 on Contract No.
1301; $179.00 on No. 1302; $125.00 on No. 1303, and
$176.50 on No. 1304. Appropriate deductions will

be made for these several amounts, and also de-
ductions as hereinbefore explained at the rate of
$14.00 an acre for improvements upon the 24 per
cent of the irrigable acreage. Interest will be added
upon the net principal thus obtained, computed at
the rate of ^% from April 1, 1912.

XL

EQUITY NO. 711-WM. A. BABCOCK CASE
Contract No. 754, irrigable acreage 38, payment

on principal $120.00; No. 756, irrigable acreage 38,
payment on principal $120.00; No. 831, irrigable
acreage 36, payment on principal $187.55; No. 832,
irrigable acreage 39, payment on principal $200.00;
No. 955, irrigable acreage 16.5, payment on princi-
pal $186.75; No. 957, irrigable acreage 28, payment
on principal $200.00.

Computations to be made and deductions of pay-
ments as above.

Under stipulation filed Sept. 5, 1924, I allow a
set-off in favor of defendants in the sum of $1,002.-
50, to be credited ratably upon principal sums due
plaintiff as of April 1, 1912.
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III.

EQUITY NO. 719—CONOVER CASE

Contract No. 60, irrigable acreage 39.5; No. 61,

38.5; No. 965, 26; No. 966, 39.

Upon each of these initial payment on account

of principal was $120.00.

On Contract No. 965, also deduct $140.00 on ac-

count of improvements on ten acres excluded land

at stipulated rate of $14.00 per acre; otherwise

compute as above.

IV.

EQUITY NO. 890—DAVIDSON CASE

Contract No. 1154, irrigable acreage 20, payment

on principal $100.00; No. 1156, irrigable acreage 31,

payment on principal $200.00; No. 1157, irrigable

acreage 20, payment on principal $100.00.

Deduct such payments, and also on No. 1156

credit $56.00 as of April 1, 1912, on account four

acres excluded at stipulated rate of $14.00 per acre

;

otherwise compute as above.

Decree in this case conditioned upon filing by

G. M. Hall, grantee of half contracts No's. 1154 and

1157, as called for by paragraph 3 of supplemental

stipulation filed in this case Sept. 5, 1924.

Endorsed, Filed Oct. 18, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Cause)

DECREE OF FORECLOSURE

This cause came on to be heard and was argued

by counsel and submitted at this term; and there-

upon, upon consideration thereof, IT IS ORDERED,
ADJUDGED AND DECREED as follows:

FIRST

That after allowing all proper set-offs and

credits there is due and owing from the said de-

fendants to the said plaintiff, on account of the

cause of action set forth in the bill of complaint

herein, with interest thereon from April 1, 1912,

to this date, the aggregate sum of $8,398.92, to-

gether with one-half of plaintiff's costs and dis-

bursements herein taxed at the sum of $29.14, and

that said sums and each of them shall bear interest

from the date hereof until paid at the rate of seven

per cent per annum.

SECOND
That plaintiff has a first and prior lien against

each of the several legal subdivisions of land de-

scribed in the bill of complaint herein, and against

the water rights and shares of stock of the Salmon

River Canal Company, Limited, appurtenant there-

to, for the amounts hereinafter specified; that said

lands are in Twin Falls County, Idaho, and the

amount of said lien against each of said legal sub-

divisions as of this date is as follows, to-wit

:
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$1,497.78 against NW14 NE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,741.95 against SWy4 NE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,741.95 against NWV; SE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,687.69 against SWy4 SE14, Sec. 31, T. 12 S.,

R. 16 E. B. M.

$1,729.55 against Lot 3, Sec. 6, T. 13 S., R. 16

E. B. M.

together with costs herein in the amount above

specified to be apportioned between said tracts

equally or as near as may be, and together with in-

terest on each and all of said sums from this date

until paid at the rate of seven per cent per annum.

THIRD
That the said plaintiff is entitled to have the

said lands, premises and water rights sold accord-

ing to law and the practice of this Court and the

provisions of this decree, but each legal subdivision

shall be sold separately, and the proceeds thereof

shall be applied to the amount due plaintiff as

aforesaid and for which it has a lien against such

legal subdivision, with interest, after the payment

of the costs and expenses of sale, but the overplus,

if any, from the sale of any legal subdivision shall

be subject to the further order of the Court.
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FOURTH

That for the purpose of making said sale, Ar-

thur J. Peavey, of Twin Falls, Idaho, is hereby ap-

pointed as Special Master of this Court to make the

sale hereby ordered and decreed of the said lands,

premises and water rights, and to execute and de-

liver, after the confirmation of said sale by the

Court or the Judge thereof, to the purchaser or

purchasers, certificates of sale therefor, and if no

redemption be made, then said Special Master shall,

upon the expiration of the period of redemption as

fixed by sections 3026 and 3027 of the Compiled

Statutes of Idaho (1919), execute and deliver proper

deeds of conveyance to such purchaser or purchas-

ers, or his or their grantees or assigns; the Court,

however, reserving the right to appoint, in term

time or at Chambers, another person as such Special

Master, with like powers, in case of the death or

disability to act of the Special Master hereby desig-

nated, or in case of his resignation or failure to

act, or removal by the Court. The said Special

Master is hereby authorized and directed to sell

at public sale to the highest bidder, in conformity

with the directions in this behalf hereinafter set

forth and the rules and practice of this Court, sit-

ting in equity, and the laws of the United States

and of the State of Idaho in such cases made and
provided, the said lands, premises and water rights,

free from all rights, titles, interests, liens and
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claims, except equity of redemption, of all and

every of the parties to this cause.

It is further ORDERED, that such sale be

made by such Special Master on a day to be named

by him in his notice of sale, in accordance with the

request of the Solicitor for plaintiff, at the front

door of the Court House in the City of Twin Falls,

Twin Falls County, Idaho, being the county in which

said property is situated.

That before making said sale the Special Master

shall publish a notice thereof once a week for at

least six consecutive weeks prior to such sale in a

newspaper printed, regularly issued, and having

a general circulation in Twin Falls County, State

of Idaho.

Any party to this cause may bid at said sale, but

the Special Master shall receive no bid from anyone

except the plaintiff, or its successor in interest, who

shall not have deposited with the Special Master at

or before the time of making his bid, as a pledge

that he will make good his bid in case of its accept-

ance, the sum of $500.00 in money or a certified

check for said amount, payable to the order of the

Special Master.

In case any bidder shall fail to make good his

bid or shall fail to comply with any order of the

Court relating to the terms of sale or the payment

of the balance of the purchase price, which shall be
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paid upon confirmation of said sale, the money or

check deposited by said bidder shall be forfeited.

FIFTH
The said Special Master is hereby ordered and

directed to make full report of his proceedings here-

under, and upon the making of the Master's report

of sale, the purchaser, or any party to this suit,

may move for confirmation thereof.

SIXTH
The plaintiff having deposited with the Clerk

of this Court as a tender to the defendants and for

their use and benefit. Certificate No. 2342 of the

Salmon River Canal Company, Limited, for 323.13

shares of stock in said Company appurtenant to the

lands and premises hereinbefore described on the

basis of 1 5/7 shares per acre for the irrigable acre-

age of 188.5 acres in said premises

;

IT IS THEREFORE ORDERED, That in the

event of a sale of said premises under this decree,

said shares of stock shall be sold with said lands and

said stock shall be pro rated between the several

legal subdivisions in proportion to the irrigable

acreage therein as follows, to-wit:

Irrigable Number of
Description Section
NWI/4 NE14 .31

swy4 NE14 31
NW14 SE14 31
SW14 SE14 31
Lot 3, 6

Acreage Shares
35.0 60.0

39.5 67.71

39.5 67.71

38.5 66.0

36.0 61.71
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IT IS FURTHER ORDERED That the Clerk of

this Court shall deliver said certificates to the de-

fendants or their order on payment of the amounts

found due hereunder, prior to sale or upon redemp-

tion after sale and in the event of a sale or sales of

said premises under this decree, said certificate

shall be delivered and transferred to the purchaser

at such sale or to his or their successors in interest

upon the expiration of the period of redemption

pursuant to order of the Court, and application for

such order or orders may be made by plaintiff or

by such purchaser or purchasers. Provided: The

water right represented by said shares and certifi-

cates is appurtenant to the land and is, and at all

times shall be, subject to use thereon by the right-

ful occupants thereof.

SEVENTH
Jurisdiction of this cause is hereby retained for

the purpose of making all appropriate orders rela-

tive to the delivery and transfer of said certificates

of stock to the party or parties entitled thereto

under the terms of this decree, and for the purpose

of appointing a receiver of the lands, premises and

property hereinbefore described, or any portion

thereof, at any time prior to the expiration of the

period of redemption.

Dated as of this 1st day of November, 1924.

FRANK S. DIETRICH,

District Judge.
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Endorsed, Filed Nov. 4, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

MEMORANDUM ON PETITIONS FOR
REHEARING

DIETRICH, District Judge.

The petitions for rehearing in the above num-

bered cases are substantially the same and involve

identical questions. Every point urged has hereto-

fore had my earnest consideration—in some in-

stances several times. The recent decisions of the

Supreme Court in the Max Smith case, and in the

Gooding case, are in affirmance of judgments of this

court, which judgments have not been thought to

be inconsistent with the conclusions reached in the

cases under consideration, and I find nothing in the

decisions of the Supreme Court necessarily out of

harmony with such conclusions.

Accordingly, the petitions for rehearing are

denied.

Endorsed, Filed December 29, 1924.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.
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(Title of Court and Consolidated Causes)

AGREED STATEMENT OF FACTS UNDER
EQUITY RULE 77

The above entitled causes having been con-

solidated for trial and it having been stipulated,

subject to the approval of the District and Appellate

Courts, that the above entitled causes be consolidat-

ed for hearing on appeal, the following agreed

statement of facts, in addition to the admissions

contained in the pleadings, is submitted by counsel

for all parties as governing the question raised by

the assignments of error of both defendants and

plaintiifs and as containing such portions of the

facts proved or sought to be proved as is essential

to a decision of such questions by the Appellate

Court, towit:

The cause of Peoples Savings and Trust Com-
pany of Pittsburgh vs. Frank Caudle and Anna
Caudle, No. 974, came regularly on for hearing

March 6, 1924, upon the bill of complaint as amend-

ed and the answer of defendants thereto, Messrs.

Richards & Haga appearing for plaintiff and Homer
C. Mills, Esq., appearing for defendants, and after

the introduction of evidence on the part of plain-

tiff, the Court granted defendants' motion for a

continuance until March 31, 1924. On March 31.

1924, said cause was again called and defendants

asked leave to file an amended answer, which was

granted on certain conditions, and thereupon said
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cause was consolidated for trial by agreement of

counsel with certain other causes pending in said

Court involving foreclosure of similar contracts,

said cases, among others, being Equity Nos. 716,

721, 738, 741, 747, 891, 895, 902 and 906, and an

order was made referring said causes to an ex-

aminer for the purpose of taking further testimony

and providing that the evidence already taken in

the Caudle case should apply to all of the consoli-

dated cases.

That plaintiff's Exhibit 1, a copy duly certified

by W. G. Swendsen, Commissioner of Reclamation

of the State of Idaho, is in words and figures as

follows

:

"Boise, Idaho, August 12, 1907.

To the Honorable State Board of Land
Commissioners, Sitting at Boise, Idaho.

The undersigned, George F. Sprague, C. B.

Hurtt, H. L. Hollister and I. B. Perrine, citi-

zens of the State of Idaho, respectfully repre-

sent to your Honorable Board that they have
been for some time engaged in surveying, esti-

mating and making plans for the construction
of extensive irrigation works in the County of
Twin Falls, in this State, for the purpose of
irrigating a large tract of arid land lying to the
southerly of the South Side Twin Falls Carey
entry. That they desire to, and with the ap-
proval of your Honorable Board will construct
irrigation works which will cover and irrigate
and render fit for farming and the growing of
crops adapted to the climate of that locality
upon said tract of arid land, covering and in-
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eluding an area of approximately one hundred
fifty thousand acres.

That your petitioners request your Honor-
able Board to select and procure the segrega-

tion under the so-called Carey Act of Congress
of the United States the lands delineated on the

map herewith, marked Exhibit "A", and desig-

nated in the list of lands filed herewith, in

order that the same may be reclaimed by the

irrigation system so desired by your petitioners

to be constructed.
Your petitioners further represent that if

this application meets with the approval of

your Honorable Board, that they will cause to

be organized a corporation with capital suffi-

cient to complete said works and put the same
in operation upon said entire tract within the
period of five years from the date of the segre-

gation of the said lands by the United States
government.

PROPOSAL
Your petitioners, and said corporation so to

be formed, propose to consti-uct the irrigation

works necessary to properly irrigate for the
growing of ordinary farm crops the lands
shown on Exhibit "A", and scheduled in Ex-
hibit "B", and also such State school lands. Sec-
tions Sixteen (16) and Thirty-six (36), as lie

within said tract.

The source of the water supply for such irri-

gation works and plant is a large area of moun-
tainous country forming the water supply to
the Salmon River, which rises near the borders
of the states of Idaho and Nevada, together
with the flow of water in said stream. Reser-
voirs are to be constructed, which will impound,
hold and conserve all of the waters of said
water-shed and drainage area, which by natur-
al flow will find their way to the bed of said
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stream, this impounding process to be continued

through out the year.

The location, situation and general dimen-

sions of the irrigation works proposed are as

shown by survey and plat delineated on Exhibit

The estimated cost of the works when fully

completed is three million dollars ($3,000,000.-

00).

Your petitioners propose to sell perpetual

water rights, pursuant to the laws of this state

and the said so-called Carey Act, for the sum
of Forty Dollars ($40.00) per acre water right,

the same to be paid for in five (5) equal

annual installments, with interest thereon from
the date of purchase at the rate of six (6) per

cent per annum until paid, the first installment

to be paid at the time of the purchase.

The cost of annual maintenance shall be One
dollar—$.35 per acre of land entered while

the irrigation system is being operated by your
petitioners or such corporation as shall be

formed.
Your petitioners further represent that

since their investigations and surveys have been
under way, and while the plans herein set forth

have been in process of formation, a considera-

ble number of persons have made entry under
the laws of the United States for lands within
the area described and delineated on the plat

Exhibit "A".
That your petitioners desire also to irrigate

such lands at such prices as may be obtained
for water rights from such private entrymen.

Your petitioners also desire to make such
entrymen, in order to protect your petitioners
in the expenditure of the great fund necessary
for the construction of the works indicated, an
increased charge for shares or water rights in

said irrigation system proportionate to the de-
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lay of such entrymen in securing such shares

or water rights, and to discourage delays in

acquiring water rights for the irrigation of

land so entered by them, and request that they

may charge to such entrymen an increased cost

per acre for shares or water rights sold to them
for their said lands of one dollar and eighty

cents ($1.80) per acre for the first year's delay,

and an additional one dollar and eighty cents

($1.80) per acre for each additional year of

delay in application for the purchase of such
shares or water rights.

That the name of such corporation so to be
formed shall be the TWIN FALLS SALMON
RIVER IRRIGATION COMPANY.

That the purposes of its incorporation shall

be to acquire lands, water rights, to constnict,

operate and maintain irrigation canals, reser-

voirs, ditches and all things incident and apper-
taining to a large irrigation system, such as is

indicated in this proposal, to borrow money
upon the same, all to be in compliance with the
so-called Carey Act of Congress of the United
States.

That the amount of capital stock of said

corporation, fully paid up, shall be sufficient to

construct, complete and operate said irrigation

works until the time shall arrive when the set-

tlers upon said lands herein asked to be segre-
gated shall take the said irrigation works under
the said Carey Act.

The water right claimed for these lands is

set forth in Permit No. , granted and is-

sued by the State Engineer of the State of
Idaho, and the reservoir plans and sites for the
impounding of the same are shown and deline-

ated upon plats thereof accompanying this pro-
posal.

Your petitioners represent that the time re-

quired for the construction of these works will
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be five (5) years from and after the segrega-

tion of the lands by the Government of the

United States and the making of the formal

contract within the scope of this proposal with

the State of Idaho.
GEO. F. SPRAGUE,
C. B. HURTT
H. L. HOLLISTER
I. B. PERRINE."

Plaintiff's Exhibit 2, a copy duly certified by

W. G. Swendsen, Commissioner of Reclamation of

the State of Idaho, is in words and figures as fol-

lows:

"OFFICE OF THE STATE ENGINEER
Boise, Idaho, August 12, 1907.

To the Honorable State Board of Land
Commissioners, State Capitol, BOISE:

Gentlemen :-

Pursuant to the provisions of Section nine
of Chapter II of House Bill 143 (Sess. Laws,
1899, p. 286), approved on the second day of
March, 1899, I have the honor to submit the
following report on the proposal of George F.

Sprague, C. B. Hurtt, H. L. Hollister and I. B.

Perrine, relative to the segregation, reclama-
tion and irrigation of certain lands, now a
part of the public domain, said lands herein-
after described being subject to segregation
under the provisions of the Act of Congress
approved August 18, 1894, entitled ''AN ACT
making appropriations for sundry civil ex-
penses of government for the fiscal year end-
ing June 30, 1895, and for other purposes," (28
Stat. 372-422), and other acts amendatory
thereof.

THE LANDS, for which segregation is

sought in the above mentioned proposal, are
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arid in character as contemplated in the Acts
of Congress above cited and comprise 150,000

acres lying in townships 10 to 14 south in-

clusive and within ranges 14 to 18 east inclu-

sive, Boise base and meridian. The northern
line of the tract is contig-uous to the southern
line of the Twin Falls tract, the soils of the

two being of the same general character as to

fertility and certain productiveness under ir-

rigation. The general topography and natural

facilities for irrigation are all that could be
oalrpQ for

THE WATER SUPPLY will be taken from
the Salmon river, the proposers holding a
permit from this office to divert 1500 cubic feet

per second of time from that stream, together
with all storm and flood waters. The Salmon
river above the point of intended diversion has
a drainage area of about 1750 square miles, a
good portion of which lies in the mountains
where very heavy falls of snow occur each
year. The waters available for the enterprise

are unquestionably adequate for the purpose
in hand and the right of the proposers is most
excellent, legally considered, all adverse priori-

ties being so small in the aggregate as to be
negligible.

THE PROPOSED WORKS will consist of

a reservoir and diversion dam, tunnel, canals
and laterals necessary to deliver water to

within one-half mile of each 160 acre tract of

the lands to be irrigated. The dam will be
located at a point where the Salmon river

enters the canyon near the east line of Sec.

18, T. 14 S., R. 15 E. B. M. It is estimated
that by means of this dam together with sup-
plementary storage to be developed if neces-
sary, over 400,000 acre feet of water can be
impounded annually. The normal flow of the
river will prove sufficient for all purposes
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probably until the middle of July, after which

time the reservoir supply will be drawn on.

THE ESTIMATED COST which has been

fixed at $3,000,000.00 is, I believe, fairly cor-

rect. This includes the building of the reser-

voir dam, tunnel, and all canals and laterals

necessary to deliver water to within one-half

mile of each 160 acre subdivision in the tract.

A charge of $35.00 per acre for water rights

under this project would, I believe, be justified,

owing to the expense to be incurred in trans-

porting materials to the reservoir site which is

about 40 miles from the nearest available rail-

road point. Should the plans of the proposers
now under foot for the building of a railroad

through the tract be realized, I believe that a
charge of $40.00 per acre for water rights

would be reasonable.

In conclusion I would say that, in my opin-

ion, the project in question is one of unusual
merit, and will prove a noteworthy success
and a goodly increase to the irrigated area of
the State, in the event of favorable considera-
tion by your Honorable Board and the Honor-
able the Secretary of the Interior.

Respectfully submitted,
JAS. STEPHENSON, JR.,

State Engineer."

That the settlers' contracts introduced by plain-

tiffs in support of the allegations of the complaints

in the respective consolidated cases were entered

into by the predecessors of defendants and are all

similar in form, tenor and effect, with the exception

of the description of the lands involved, the number
of shares, the names of the respective settlers, and
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the dates of the contracts, to the following form of

contract herein set forth in full, to-wit:

'^Contract No
TWIN FALLS SALMON RIVER LAND AND

WATER COMPANY
AGREEMENT

THIS AGREEMENT, Made in duplicate

this day of , 19 .-,

between the TWIN FALLS SALMON RIVER
LAND AND WATER COMPANY (for conven-

ience hereinafter called "the Company"), a cor-

poration organized and existing under the laws

of the State of Delaware, party of the first part,

and (for convenience hereinafter

called the "purchaser"), of

State of ....-
,
party of the second

part, witnesseth;
That the Company has heretofore entered

into a contract with the State of Idaho, acting

by its State Board of Land Commissioners,
whereby the Company bound itself to construct

a system of canals and irrigation works for the
reclamation and irrigation of certain lands
therein described and referred to, which con-

tract is of record in the office of the Register of

the State Board of Land Commissioners at

Boise City, Idaho, and is dated April 30th, 1908,

and is hereinafter called the "State contract."

"That the company has heretofore entered
upon the work of construction of said irrigation

system for the purpose of diverting from 'Sal-

mon River the waters thereof under the appro-
priation of John E. Hayes, made December
29th, 1906, recorded in Book 8 of Water Rights,
at page 2659, records of State Engineer's office

of the State of Idaho, being permit No. 2,659
issued by the State Engineer of Idaho, together
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with other water rights taken for use on the

lands hereinafter described.

"That the State Board of Land Commission-
ers, pursuant to law and its rules and regula-

tions, has notified the Company that it may
proceed to sell or contract rights to the use

of water flowing and to flow through the canals

and rights to and in said system of irrigation

works, pursuant to law and to the terms of

said contract with the State.

"That the purchaser has made application

to the Company to be permitted to purchase,
upon the terms hereinafter set forth, the rights

and privileges by said contract guaranteed, to

the extent hereinafter named, which said appli-

cation has been accepted by the Company sub-
ject to the approval of the State Board of Land
Commissioners, whose approval, previous to the
delivery hereof, has been by its Register en-
dorsed hereon.

"That in consideration of the sum of One
Hundred and Twenty Dollars, cash in hand paid
this day by the purchaser to the Company and
in consideration of the covenants and agree-
ments hereinafter contained it is agreed that
in pursuance of the contract between the Com-
pany and the State hereinafter called the State
Contract that the purchaser shall become en-
titled to Forty shares of the capital stock of the
Salmon River Canal Company, Limited, the
certificate thereof to be in the form as follows,
to-wit:

SALMON RIVER CANAL COMPANY,
LIMITED

19
Forty Shares.

This is to certify
is the owner of forty shares of the capital
stock of the Salmon River Canal Company,
Limited.
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This certificate entitles the owner thereof

to receive one-hundredth of a cubic foot of wat-

er per acre per second of time for the following

described land:

in accordance with the terms of the contract

between the State of Idaho and the Twin Falls

Salmon River Land and Water Company and
this certificate also entitles the owner to a pro-

portionate interest in the dam, canal, water
rights and all other rights and franchises of the

Twin Falls Salmon River Land and Water Com-
pany, based upon the number of shares finally

sold in accordance with the said contract be-

tween the said company and the State of Idaho.

SALMON RIVER CANAL COMPANY,
LIMITED,

By
Attest : — President.

Secretary.

"Said certificate to be delivered as provided
for in said State Contract and under the con-

ditions therein stated.

The water which the purchaser shall have
the right to conduct and receive through the
said canal system shall be used upon and the
water shall become dedicated and be appur-
tenant to the following described land and
no other, to-wit

Section
Township
Range
East, containing forty acres in Twin Falls
County, State of Idaho.

And the parties hereto expressly agree as
follows, to-wit:
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1. This agreement is made in accordance

with the provisions of said contract between
the State of Idaho and the Company, which,

together with the laws of the State of Idaho

under which this agreement is made, shall be

regarded as defining the rights of the respective

parties, and shall regulate the provisions of

the shares of stock to be issued to the pur-

chaser by the Salmon River Canal Company,
Limited.

2. The Company agrees that so long as it

retains control of the Salmon River Canal Com-
pany, Limited, to-wit, so long as it shall con-

tinue to vote a majority of the stock of said

Company, as provided by the State Contract,
that it will cause said Company, to keep and
maintain the said irrigation system in good
order and condition and to cause any necessary
repairs thereto to be made as soon as practi-

cable and expedient.
"Said Salmon River Canal Company, Limit-

ed, is to have power to levy all necessary tolls,

charges and assessments upon all users of
water in proportion to their respective holdings
of stock, whether water is used or not, and the
Company hereby agrees that no charges shall

be made for the delivery of water from this
date until after the first day of January, 1911,
and that thereafter the annual charge for main-
tenance shall not, during the period prescribed
in the State contract, exceed the sum of 35
cents for each and every acre, to be charged
against the entire acreage entered irrespective
of the irrigation thereof. The purchaser
agrees to pay said charges at the office of the
Salmon River Canal Company, Limited, on the
first day of April of each year with out notice.

3. The consideration for the water rights
hereby agreed to be conveyed is the sum of
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$1,600.00, and the balance thereof remaining
due after the cash payment hereinbefore ack-

nowledged, to-wit, the sum of $1,480.00, is due
and payable as follows, to-wit:

Deferred Due
Payment April 1st Prin. Int. Amt.
1st 1911 $ 80.00 $88.80 $168.80

2nd ... 1912 80.00 84.00 164.00

3rd 1913 80.00 79.20 159.20

4th 1914 80.00 74.40 154.40

5th 1915 80.00 69.60 149.50

6th 1916 160.00 64.80 224.80

7th 1917 160.00 55.20 215.20

8th 1918 160.00 45.60 205.60

9th . . 1919 200.00 36.00 236.00

10th 1920 200.00 24.00 224.00

11th 1921 200.00 12.00 212.00

Interest from April 1st, 1910, at 6 per cent

per annum shall be paid annually but if interest

is not paid within thirty days from the date the

same falls due then in such case it shall be com-
puted for the entire period at the rate of eight

per cent per annum.
All interest accruing prior to the date on

which notice is given to the entryman that the

Company is prepared to furnish water under
the terms of this contract is hereby waived.

4. The purchaser hereby covenants and
agrees that upon default in the payment of any
of the payments above specified, or of the in-

terest thereon, or any annual charge, toll or as-

sessment, for the operation and maintenance
of the irrigation system hereinbefore provided
for, the Company may declare the entire

amount of the principal purchase price for said

water rights, due, and may proceed either in

law or equity to collect the same, and to en-

force any lien which it may have upon the

water rights hereby contracted, or upon the

lands to which said water rights are dedicated
or may at its option proceed to enforce any
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remedy given by the laws of Idaho to the Com-
pany against the purchaser.

And the purchaser hereby further coven-

ants that he will and by these presents does

hereby grant, assign, transfer and set over by
way of mortgage or pledge to the Company to

secure the payment of the amounts due and to

become due on the purchase price of the water
right hereby contracted to be sold any and all

interest, and all rights which he now has or
which may hereafter accrue to him under his

contract with the State of Idaho, for the pur-
chase of the lands to which the water rights

hereby contracted for are dedicated, and fur-

ther that immediately upon transfer to him of
the le^al title to said lands or any part thereof,

he will, upon demand, execute to the Company,
in proper form, a mortgage or deed of trust
with power of sale in such form as may be ap-
proved by the State Board of Land Commis-
sioners to secure the performance by him of the
provisions of this contract, which said mort-
gage the purchaser hereby covenants and
agrees shall be a first lien upon the lands so
mortgaged, superior to any and every incum-
brance in favor of any persons whomsoever.

5. The purchaser agrees that the shares of
stock purchased in the Salmon River Canal
Company, Limited, shall be and they are hereby
assigned and transferred to the Company and
said Company and its agents are hereby auth-
orized and empowered to vote said stock in
such manner as it or its agents may deem prop-
er at all meetings of the stockholders of said
Company until 35 per cent of the purchase price
of said stock has been paid.

6. It is agreed that no water shall be de-
livered to the purchaser from said irrigation
system while any installment of principal or in-
terest is due and unpaid from the purchaser
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to the Company or while any toll or assessment

is due and unpaid from the purchaser to the

Salmon Kiver Canal Company, Limited. Water
shall only be delivered through said irrigation

system during the irrigation season, between
April 1st and November 1st of each year. A
domestic supply when necessary outside of the

irrigation season shall be delivered under such

rules and regulations and under such terms
and conditions as shall be determined by said

Salmon River Canal Company, Limited.

7. This contract may be assigned by the

Company and thereupon the payment of princi-

pal and interest if so provided shall be due and
payable to the assignee but the payments for

tolls, assessments and charges for the delivery

of water shall, unless otherwise provided, be
paid to the Salmon River Canal Company, Lim-
ited, and payment thereof may be enforced by
it.

8. This contract is made pursuant to and
subject to the Contract between the Company
and the State of Idaho and the existing laws
of said State.

The entry of the above described lands is

made subject to the right-of-way of the Idaho
and Nevada Southern Railroad Company, pro-
vided it has filed the map of its line with the

State Board of Land Commissioners prior to

June 1, 1908. No charge for a water right shall

be made for the land taken for the right-of-

way. No compensation shall be paid the entry-
man for such right-of-way. The right-of-way
shall not exceed one hundred feet on each side

of the center line of the track.

9. All notices given to second party by the
State Board of Land Commissioners or by the
first party hereto or its assigns may be sent to

second party by mail addressed to
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IN WITNESS WHEREOF, The parties have

hereunto subscribed their names, and the Com-
pany has caused its seal to be affixed the day

and year above written in duplicate.

TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By
Vice President

Asst. Secretary

Purchaser

Attorney in Fact.
By

In the presence of:

Witnesses.

STATE OF IDAHO, )

)ss.

County of Twin Falls )

On this — day of in

the year 190...., before me , a
Notary Public in and for said County, person-
ally appeared
known to me to be the person whose name is

subscribed to the above instrument and ack-
nowledged to me that he executed the same.

Attest my hand and official seal the day and
year in this certificate first above written.

(SEAL)
_ ^

Notary Public.
My commission expires
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STATE OF IDAHO )

)ss.

County of Twin Falls )

On this day of .190..
.,

before me a Notary Public

in and for said County and State, personally

appeared known
to me to be the person whose name is subscribed

to the above instrument as the attorney in fact

of and
acknowledged to me that he subscribed the

name of .....thereto as
principal and his own name as attorney in fact.

Attest my hand and official seal the day and
year in this certificate first above written.

(SEAL) Notary Public.

My commission expires
I hereby certify that the above is a true

copy of the original contract in the above mat-
ter.

Attest : .

Assistant Secretaiy Twin Falls

Salmon River Land and Water
Company.

The foregoing contract is hereby approved,
and has been registered this day of

, 190

STATE BOARD OF LAND COMMISSIONERS
By Register
Milner, Idaho 190

For value received this contract, principal
and interest, is hereby assigned and transferred
to by
authority of a resolution of the Board of Direc-
tors of the Twin Falls Salmon River Land and
Water Company.
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TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By "

That the contract between the "company" and

the State of Idaho referred to in paragraph eight

of the settlers' contracts, a copy of which is set out

above, is in words and figures as follows:

"AGREEMENT BETWEEN THE STATE OF
IDAHO AND TWIN FALLS SALMON

RIVER LAND AND WATER
COMPANY

THIS AGREEMENT, Made and entered in-

to in duplicate this 30th day of April, 1908, by
and between the State of Idaho, the party of

the first part, through the State Board of Land
Commissioners of said State, said Board con-
sisting of Frank R. Gooding, Governor, Robert
Landson, Secretary of State, John J. Guheen,
Attorney General, and S. Belle Chamberlain,
Superintendent of Public Instruction of said
State and the Twin Falls Salmon River Land
and Water Company, a corporation organized
and existing under the laws of the State of
Delaware and duly authorized to do business
in the State of Idaho (having complied with
the laws thereof relative to foreign corpora-
tions) the party of the second part.

Witnesseth; That
Whereas, the party of the second part has

succeeded to all the rights of C. B. Hurtt,
George F. Sprague, I. B. Perrine and H. L. Hol-
lister for the irrigation of lands in Twin Falls
County, State of Idaho, which rights are evi-
denced by the Proposal and Request hereto-
fore made by them on the 12th day of August,
1907, which Proposal and Request were ap-
proved by the State Board of Land Commis-
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sioners of the State of Idaho on the 12th day
of August, 1907, and

Whereas, all of the property rights and
franchises of the said C. B. Hurtt, George F.

Sprague, I. B. Perrine and H. L. Hollister ac-

quired under and by virtue of the said accepted

proposal and request have by the consent of the

State Board of Land Commissioners been duly

transferred to the party of the second part

herein.

IT IS MUTUALLY AGREED AND COVE-
NANTED as follows:

PURPOSE OF THE CONTRACT
I. That for and in consideration of the

covenants of the said party of the first part
herein contained, the party of the second part
agrees to construct and build those certain

irrigation works mentioned and described in

the aforesaid Proposal and Request dated on
the 12th day of August, 1907, and hereinafter
more particularly described and to sell shares
or water rights in said canal and irrigation

system from time to time as hereinafter pro-
vided to the person or persons filing upon the
lands hereinafter described and also to the
owners of other lands not described herein
but which are susceptible of irrigation from
this canal system or from any extension or
enlargement thereof; said shares or water
rights to be sold on the terms hereinafter
provided and also to transfer the ownership,
management and control of said canal system
to the purchasers of shares or water rights as
hereinafter provided.

GENERAL SPECIFICATIONS FOR
CONSTRUCTION.
RESERVOIR.

II. The reservoir is to be formed by a ma-
sonry dam two hundred and ten feet in height.
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five hundred and fifty feet long on top, found-

ed upon a solid rock foundation and extending

from wall to wall of the lava Canyon on Salmon
River in Section 18, Township 14, South of

Range 15 East, Boise Meridian, in Twin Falls

County, State of Idaho.

The reservoir formed by the dam will have

a surface area of over three thousand acres,

an available capacity of 180,000 acre feet and
will extend southward from the dam a distance

of approximately twelve miles.

DAM
The dam will be constructed of rock solidly

imbedded in concrete. Its top width to be

fifteen feet, its bottom width (210 feet below
the crest) will be one hundred and nineteen

feet; it will be built upon an arch of two hund-
red and twenty-five feet radms and with a
height and length as above specified.

TUNNELS
The water will be diverted from the reser-

voir through a tunnel ten feet by ten feet in

Section equipped with suitable metal gates in

concrete settings.

The first tunnel will be approximately 2500
feet long followed by an open cut approximate-
ly 800 feet long which cut will be followed by
a second tunnel of the same length and cross
section as the first. The tunnels are to be con-
crete lined where necessary and to be built
upon a grade of one in one thousand.

CANAL
Beyond the end of the second tunnel de-

scribed above, the water shall be conveyed in
open channels to the land to be reclaimed, us-
ing in part artificial channels and in part nat-
ural channels of suitable section grade and
character of material. Both natural and arti-
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ficial channels shall have a capacity of one-

hundredth of one second feet of water for each
acre of land served by them.

The main canal above the first point of dis-

tribution shall have a capacity of one thousand
second feet, which is likewise the capacity of

the tunnel section.

The grades and cross sections of the canal

may vaiy to suit the local conditions and nat-

ural channels or coulees shall be utilized when
suitable.

In earth sections, the main canal shall have
a bottom width of thirty-two feet, a water
depth of eight feet, the sides shall have slopes

of three to one and the grade of the canal shall

be one in five thousand.
Outlets from the main canal shall be built

of concrete or other equally durable material
with gates of wood or steel.

The canal system is to be surveyed and
laterals are to be hereafter located, all entries

of land being made subject to such location.

Changes in these plans and specifications

may be made by second party with the con-
sent of the State Engineer and the State Board
of Land Commissioners.

Detailed plans will be hereafter filed with
the State Engineer and with the State Land
Board and when so approved, shall become
final.

RIGHT OF WAY
III. The said party of the first part grants

to the said party of the second part a right of
way across all lands belonging to the State of
Idaho or that may be ceded to the State by vir-

tue of the Act of Congress commonly known
as the Carey Act or by any other laws (and
particularly the lands hereinafter described),
for the construction and operation of said
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canals, reservoirs and distributing system

therefrom and for the necessary waste ditches

which right of way shall be equal to the actual

width of the canal, lateral or waste ditch, at

its base from toe to toe of the embankment to-

gether with a strip of land along one side of

such canal, lateral or waste ditch adjacent

thereto not to exceed fifty feet in width along

the main canal, thirty (30) feet in yvddth along

the laterals branching from said main canal and
a proper width along the smaller laterals and
waste ditches; said right of way to be located

and designated by the Chief Engineer of the

party of the second part and approved by the

State Engmeer and in all cases to be sufficient

for ingress and egress along said canal, lateral

or waste ditch in proportion as the necessity

therefor exists and all water users on lands
irrigated from said canal or laterals shall have
such right of way as may be necessary from
second party's canal or laterals to their own
land in order to construct and maintain the
necessary service ditches for their own use and
such right of way across said land as may be
necessary for waste ditches.

No more laterals, service or waste ditches
shall be constructed across any premises than
are necessary in the opinion of the Chief En-
gineer of the Company and the State Engineer.
The laterals, service and waste ditches shall be
constmcted under the direction of the Chief
Engineer of the Company and subject to the
approval of the State Engineer. In case any
land owner is dissatisfied with the location of
any service ditch across his premises, he shall
have the right to appeal to the State Engineer
whose decision shall be final.

Detailed maps showing the location of canal,
laterals, reservoir and waste ditches shall be
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filed with the Board and with the State En-
gineer, but such filing need not be made prior

to the lands being thrown ojDen for settlement.

No compensation shall be paid to land owners
for the right of way herein provided for.

APPROPRIATION OF WATER
IV. The party of the second part is the

owner of that certain water right evidenced by
permit No. 2659 for 1500 cubic feet per second
of the waters of Salmon River in Twin Falls

County, State of Idaho, issued by the State
Engineer of the State of Idaho, to be used for
the irrigation of the lands described in Ex-
hibit "A" herewith, together with other lands
susceptible of irrigation from said system,
which water right is hereby dedicated for use
upon said lands and it is agreed and understood
that the dam hereinbefore mentioned shall be
constructed so as to provide a reservoir for the
impounding of 180,000 acre feet of water, which
amount, in addition to the normal flow of the
said stream during the irrigation period, has
been determined to be sufficient to furnish two
and three-fourths acre feet of water per acre
for each acre of land to be irrigated.

And the second party promises and agrees
to build and construct the canal and lateral

system of sufficient capacity to deliver water
to the users thereof at the rate of one-hundred-
th of a second foot per acre for each acre of
land to be irrigated.

ENTRY OF LANDS
V. Upon the execution of this contract and

when the actual construction of said canal
shall have been inaugurated the said party of
the first part will, after notice given in con-
formity with lav/, throw open the hereinafter
described lands or a specified portion thereof
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for settlement under such regulations as to

the manner of said opening as shall be pre-

scribed by the State Board of Land Commis-
sioners.

APPLICATION FOR LANDS
VI. The said party of the first part

through its State Board of Land Commissioners
agrees that it will not approve any application

for or filing on the lands hereinafter described

until the person or persons so applying shall

furnish to the said Board a true copy of the

contract entered into with the party of the

second part for the purchase of sufficient

shares or water rights in said irrigation works
for the irrigation of said lands; said shares or

water rights to be evidenced by the stock of the

Salmon River Canal Company, Limited, as here-

inafter provided and the said second party
stipulates and agrees that to the extent of the

capacity of the irrigation works and to the
extent of the water rights to which it is en-

titled as rapidly as lands are open for entr>
and settlement, it will sell or contract to sell

water rights or shares for land to be filed upon
the qualified entrymen or purchasers without
preference or partiality other than that based
upon priority of application, it being under-
stood, however, that priority of application or

. priority of entry or settlement shall not give
any priority of right to the use of water flow-
ing through the canal against subsequent pur-
chasers but shall entitle the purchaser to a
proportionate interest only therein, the water
rights having been taken for the benefit of the
entire tract of land to be irrigated from the
system . The priority of application upon the
opening days shall be determined by a system
to be devised under the direction of the State
Board of Land Commissioners.
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SALE OF LAND BY THE STATE
VIL That the said party of the first part,

acting through its State Board of Land Com-
missioners, agrees to sell the lands herein de-

scribed to such persons as are or may be by
law entitled to file upon the same for the sum
of Fifty cents ($.50) per acre, half of which

sum shall be paid at the time of application for

the entry of such lands made to said Board and
the remaining one-half at the time of the mak-
ing of final proof thereon.

PRICE OF WATER RIGHTS
VIII. Said party of the second part further

agrees and undertakes that it will sell or cause

to be sold to the person or persons filing upon
any of the lands herein described or to the

owners of any other lands not described herein

but which are or may be susceptible of irriga-

tion from its canal system .by good and suffi-

cient contract of sale with right of possession

and enjoyment by the purchaser pending its

fulfillment a water right or share in said canal

for each and every acre filed upon or purchased
from the State or acquired from the United
States. Each of the said shares or water rights

shall represent a carrying capacity in said

canal sufficient to deliver water at the rate of

one-hundredth (1/100) of one (1) cubic foot

of water per acre per second of time and each
share or water right sold or contracted to be
sold as herein provided shall also represent a
proportionate interest in said canal and irri-

gation works together with all rights and fran-

chises therein based upon the number of shares
finally sold in said canal; said irrigation sys-

tem, however, is to be built in accordance with
the plans heretofore filed with the Board, which
system, according to said plans, has been de-

termined by the State Engineer to have the
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carrying capacity hereinbefore mentioned. Such
water rights or shares shall be sold to the per-

son or persons aforesaid for the lands here-

inafter described or for lands which are sus-

ceptible of irrigation from said system as fol-

lows:

To the person or persons filing upon any
of said lands at a price not exceeding Forty
Dollars ($40) per share to be paid for as fol-

lows:

One-fifth (1/5) in cash at the time of sale

and the remainder in five equal annual install-

ments bearing interest at the rate of six per
cent. (6%) per annum payable annually. To
the person or persons purchasing any portion

of sections No. 16 or 36, which are susceptible

of irrigation and reclamation from this canal at

a price not to exceed Thirty Dollars ($30) per
share provided said water rights are pur-
chased within one year after the purchase of
the lands from the State and not exceeding
Forty Dollars ($40) per share at any time
thereafter; said payments upon said State
lands to be made one-seventh (1/7) at the time
of purchase and the remainder in six (6) equal
annual installments with interest thereon at
the rate of six per cent. (6%) per annum pay-
able annually. In case the purchaser or entry-
man on desert lands, homestead lands or any
lands other than those segregated under the
Carey Act declines to purchase water rights
within one year after the Carey Act lands are
thrown open for settlement, the sum of two
dollars and forty cents ($2.40) may be addea
to the price of water rights for each year's
delay or fraction thereof. No charge shall be
made for water rights for lands taken by the
right of way for any railroad filing its plat
with the State Board of Land Commissioners
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prior to June 1, 1908, and all entries of land

shall be made subject to such right of way.
This agreement shall not be construed to

prevent the sale of shares or water rights on

terms more favorable than those herein pro-

vided or to prevent the payment of install-

ments on the purchase price in advance of ma-
turity of the same at the option of the pur-

chaser but in no case shall water rights or

shares be dedicated to any lands before men-
tioned or sold beyond the carrying capacity

of the canal or in excess of the appropriation

of water therefor.

TRANSFER OF POSSESSION AND MAN-
AGEMENT OF CANAL

IX. It being necessary to provide a con-

venient method of transferring the ownership
and control of said canal from the said party
of the second part herein to the purchasers of

water rights in said canal and for determining
their rights among themselves and between
said purchasers and the party of the second
part herein; for the purpose of operating and
maintaining said canal during the period of

construction and afterwards for the purpose of

levying and collecting toll charges and assess-

ments for the carrying on and maintenance of

said canal and the operation and management
thereof, it is hereby provided that as soon as
said lands are ordered thrown open for settle-

ment a corporation to be known as the Salmon
River Canal Company, Limited, shall be form-
ed at the expense of the party of the second
part, the articles of incorporation of said Com-
pany to be in substantially the form which is

filed herewith and made a part hereof; that
the authorized capital stock of said corporation
shall be one hundred and fifty thousand shares
(150,000) which amount is intended to represent
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one share for each acre of land which may be
hereafter irrigated from said canal. The entire
authorized amount of the capital stock of said
corporation shall be delivered to the party of
the second part herein in consideration of the
covenants and agreements herein contained in
order to enable it to deliver to purchasers of
water rights the shares of stock representing
the same; said shares of stock, however, shall
have no voting power and shall not have force
and effect until they have been sold or contract-
ed to be sold to the purchasers of land under
this irrigation system. At the time of the
purchase of any water right, or as soon there-
after as convenient, there shall be issued to the
purchaser thereof one share of the capital stock
of said corporation for each acre of land en-
tered or filed upon; that the said party of the
second part therein shall in case of said water
rights or shares of stock are not fully paid for
require the endorsement and delivery to it of
said stock and shall at the same time require of
said purchaser an agreement that until thirty-
five per cent, of the purchase price of said stock
has been paid, the said party of the second part
therem shall vote said stock in such manner as
It may deem proper at all meetings of the stock-
holders of said corporation and the said Salmon
River Canal Company shall have the manage-
ment, ownership and control, as above set out
of the said canal system as fast as the same is
completed and turned over by it for operation
bv the said party of the second part, as herein-
after provided. Whenever it is certified bv the
Chief Engineer of the Company and the State
l^ngmeer that certain portions of the said canal
are completed for the purpose of operation, the
same may, with the consent of the State Land
Board be turned over to the Salmon River
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Canal Company, Limited, for operation. Such
transfer and operation, however, shall not in

any manner lessen the responsibility of the said

second party with reference to the terms of the
contract, nor shall such consent upon the part
of the State Land Board be construed as a final

acceptance of such portion of such canal, it

being always understood that the acceptance of

such canal must be in its entirety and that the
bond given for the faithful performance of the

said contract must be made and be liable for

the substantial completion of the entire canal
system.

WATER RIGHTS DEDICATED
X. The certificate of shares of stock of the

Salmon River Canal Company, Limited, shall

be made to indicate and define the interests

thereby represented in the said system, to-wit:

A water right of one-hundredth of a cubic
foot per second for each acre of land irrigated
as provided in paragraphs IV. and VIII. of

this contract and a proportionate interest in the
said canal and irrigation works based upon the
number of shares ultimately sold therein.

While the party of the second part shall re-

tain control of the said Salmon River Canal
Company, Limited, water shall be measured to

users from the place of division at the main
laterals of such irrigation system in such quan-
tities and at such times as the condition of the
crops and the weather may determine but ac-

cording to such rules and regulations, based
upon a system of distribution of water to the
irrigators in turn and by rotation as will best
protect and serve the interests of all the users
of water from said canal system.

It is agreed that said system of distiibu-

tion by rotation shall be devised by the party
of the second part and used by the Salmon
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River Canal Company, Limited, in case the

necessity arises during the period while it^ re-

tains the management of the Salmon River

Canal Company, Limited.

The sale of the water rights to the pur-

chasers shall be a dedication of the water to

the lands to which the same is to be applied.

Water shall only be delivered through said sys-

tem during the irrigation season to-wit, be-

tween April 1st and November 1st of each year.

A domestic supply when necessary outside of

the irrigation season shall be delivered under
such rules and regulations and under such
terms and conditions as shall be determined
by said Salmon River Canal Company, Limited.

MANAGEMENT OF WATER AND
CHARGES FOR DELIVERY

XL The party of the second part agrees to

construct the said canal system so that the

water conducted through the same may be
available at a point not to exceed one-half mile

measured in a direct line from each quarter
section of land herein described and to be irri-

gated and reclaimed by water conducted
through said canals; that it will construct and
place in position all head-gates, flumes, weirs
and other devices for the control and measure-
ment of water in the main canals and reser-
voirs and in the main laterals it being intended
that the settler shall under the directions of the
Chief Engineer of the second party build and
furnish one gate or measuring device for his
own use but that all other gates, weirs and
measuring devices in the main canals, main or
subordinate laterals shall be furnished and con-
structed by the second party.

Plans for measuring devices, head-gates and
weirs are to be approved by the State Engineer.
No charge shall be made to the purchaser for
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the delivery of water prior to the first day of

January, 1911. For each succeeding year there-

after while the second party retains the control

of the said Salmon River Canal Company,
Limited, said company may charge and assess
the purchasers of water rights in said irriga-

tion system the sum of thirty-five cents ($.35)
per acre for each acre of land for which a
water right has been purchased; said sum to

be due and payable on the first day of March
of each year. If the sum so raised shall be in-

sutficient prior to January 1st, 1913, for the

purpose of maintaining, operating and keeping
in repair said system and paying the expenses
of the management thereof, the said second
party will furnish the additional funds leees-

sary to supply such deficiency. After said date,

the actual cost of maintenance is to be paid by
the settler.

A main lateral within the meaning of this

contract, is a lateral taken from the main line

of this canal. A subordinate lateral, within the
meaning of this contract, is a lateral built for
the purpose of conducting water from a main
lateral to a point within half a mile of the place

of intended use. A coulee or draw used as a
main lateral shall also be included within these
terms.

COMPLETION OF SYSTEM
XII. Said party of the second part agrees

to begin work on said irrigation system within
six months from the date of this contract and
to complete 1^5 of the construction work within
two years from this date; that the construction
work shall be prosecuted diligently and con-
tinuously to completion and that a cessation
of work under this contract for a period of six

months after the second year without the sanc-
tion of the State Board of Land Commissioners
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will forfeit to the State all rights under rhis

contract.

Second party agrees to have said canal sys-

tem constructed in accordance with this con-

tract within five years from the date hereof,

it being understood, however, that detailed

plans and specifications of said work have not

yet been completed and that such detailed

plans and specifications are to be approved by
the State Engineer and that with his consent
and the consent of the State Land Board alter-

ations and changes may be made in the plans

prepared and filed.

FORFEITURE
XIII. It is agreed that the rights of second

party herein may be forfeited in accordance
with the laws of the State of Idaho relative to

that subject which are now in force and effect.

ESTIMATED COST
XIV. The estimated cost of the proposed

irrigation works is $2,500,000 and upwards and
the price at which water rights are fixed herein
and for which liens are hereby authorized and
created against the separate legal sub-divisions
of land herein described are deemed necessary
in order to pay the costs and expenses of recla-

mation and interest thereon. The existing laws
under which this contract is made are under-
stood and agreed to be a part of this contract.

DESCRIPTION OF LANDS
XV. The lands hereinbefore referred to are

lands donated by the Act of Congress to the
State of Idaho, under and pursuant to the Act
of Congress approved August 18th, 1894, and
the Amendments relating thereto, commonly
called the Carey Act, and also other lands here-
inafter described, the irrigation and reclama-
tion of which lands this contract is designated
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to effect. The lands to be reclaimed under said

"Carey Act" are fully set forth in the list here-

with marked Exhibit "A" which is hereby re-

ferred to and made a part hereof.

HIGHWAYS
XVI. Entries of land are understood to be

made subject to a right of way without com-
pensation to the entrymen, for roads upon all

exterior section lines, and also upon all half

section lines which may be designated by the

Board of County Commissioners as may be pro-

vided by law.

WATER SUPPLY,
FOR CITIES AND TOWNS

XVII. It is understood and agreed that so

much water as may be necessary for the use of

cities and towns and the inhabitants thereof,

which cities and towns must necessarily take
their water supply from said system of canals^

shall be furnished from said canal system to

said cities and towns and the inhabitants there-

of, upon such terms of sale or rental as may be
agreed upon by the party of the second part
and cities and towns or the owners of the lands
upon which the same are established or the in-

habitants therein. Said cities and towns or the
inhabitants thereof must contribute to the
maintenance and support of said canal system
in proportion to the amount of water used by
them and shares of stock of the Salmon River
Canal Company, Limited, shall be issued for the
amounts of water represented by said use to

the inhabitants thereof or to the trustees of
any village or the mayor of any city in trust
for the use and benefit of the towns and cities

and inhabitants thereof.
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DELIVERY OF WATER TO USERS

"XVIII. It is agreed that the said Sahnon
River Canal Company, Limited, shall not de-

liver water to or permit the use thereof from
said irrigation system by persons who have not
purchased water rights, or who are not holders

of stock in said Salmon River Canal Company,
Limited, or who are not otherwise entitled

thereto under this contract.

MORTGAGE
XIX. The right, title and interest of the

second party in the irrigation works and sys-

tem may be mortgaged, the form of such mort-
gage to be approved by the Attorney General
of Idaho.

AMENDMENTS
XX. This contract may be altered and

amended by the first party with the consent
of the second party for^ the purpose of carry-
ing out the object of the contract and for the
purpose of meeting any conditions now unfor-
seen.

Detailed plans and specifications shall be
filed from time to time as the work progresses
with the State Engineer and the State Land
Board for their approval.

With the consent of the State Land Board,
the irrigation system hereby contracted for
may be enlarged by second party so as to cover
lands not under the irrigation system, as at
present designed, such extensions, however, to
be a part of this system.
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COULEES AND DRAWS
XXL Coulees and draws may be used as

waterways when convenient but all coulees

and draws utilized as laterals from which water
is to be taken by settlers for irrigation shall be
so constructed and improved as to practically

conform to artificially constructed laterals of
like capacity so that water may be available for

use from the same, in practically the same man-
ner and at approximately the same expense,
and it is further agreed that the specifications

as to the construction and improvement or said

coulees and draws shall be filed from time to

time as the work progresses with the State
Engineer and the State Land Board for their

approval, it being understood that this para-
graph is to be liberally construed in order that
no unnecessary improvement of coulees need
be made.

With the consent of the State Land Board,
changes may be made in the number, location
and capacity of the reservoirs.

Whereas: All the requirements of the law
have been, in so far as this contract is concern-
ed, fully met and in every respect complied
with; the execution of this contract is there-
fore ordered.

In Witness Whereof, The said party of the
first part, the State of Idaho, has by resolution
of its State Board of Land Commissioners
caused this agreement to be signed in duplicate
by its governor, who is ex-officio president of
said State Board of Land Commissioners and
attested by the registrar of said Board.

And, the said party of the second part has
hereunto caused its corporate name to be sub-
scribed by its proper officer and to be duly at-
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tested, as provided by resolution of this Board
of Directors.

STATE BOARD OF LAND COMMISSIONERS
By F. R. GOODING,
Governor and ex-officio

President.

Attest:
M. J. CHURCH,

Registrar.

TWIN FALLS SALMON RIVER LAND
AND WATER CO.,

By W. S. KUHN,
President.

Attest

:

A. E. DeBOIS,
Assistant Secretary."

That certificates of stock for the number of

shares specified in the respective settlers' contracts

of the form set forth above in such contract and

pledged to plaintiffs' predecessor as additional se-

curity to said contracts, were introduced in evi-

dence by plaintiffs'.

Plaintiffs' Exhibit 5, a copy duly certified by the

Acting Assistant Commissioner of the General Land

Office of the United States, of the application of the

State of Idaho for patent for a portion of the Twin

Falls Salmon River segregation was introduced in

evidence and the material portions thereof are as

follows:

"LAND DEPARTMENT
STATE OF IDAHO
July 17th, 1918.

Boise, Idaho, March 21st, 1918.
I, M. ALEXANDER, do hereby certify that

I am the Governor of the State of Idaho; that
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I am charged with the duty of disposing of the

lands granted to the State in pursuance of Sec-

tion 4, Act of August 18, 1894 (28 State. 372-

422), the Act of June 11, 1896, (29 Stat. 434),

the Act of March 3, 1901 (31 Stat. 1133-1188),

the Act of May 27, 1908 (35 Stat. 317-347), J. R.

of May 25, 1908 (35 Stat. 577) and subject to

the provisions of Act of Congress approved
June 22, 1910 (36 Stat. 583) ; and that the laws
of the said State relating to the said grant from
the United States have been complied with in

all respects as to the following list of lands,

which is hereby submitted on behalf of the

said State for the issuance of patent under
said Acts of Congress.

M. ALEXANDER,
Posted July 17th, 1918. Governor."

"LIST FOR PATENT, NO. 25,

TWIN FALLS SALMON RIVER LAND AND
WATER COMPANY

LANDS SEGREGATED UNDER THE CAR-
EY ACT PORTION OF SEGREGATION
LIST NO. 14, AS APPROVED BY COM-
MISSIONER TALLMAN: ALSO BY SPE-
CIAL CAREY ACT AGENT C. W.
WELLS, AND SPECIAL STATE IN-
SPECTOR WHIFFIN.
(Then follows a detailed description of the

lands included in the application, which in-

cludes the various tracts described in the plead-

ings in these consolidated causes)."

Plaintiff then offered in evidence as Exhibit 6

copies duly certified by the Acting Assistant Com-

missioner of the General Land Office of the United

States of notice of application for patent, which is in

words and figures as follows:
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"LEGAL PUBLICATIONS
United States Land Office

Hailey, Idaho, July 17, 1918.

TO WHOM IT MAY CONCERN:
Notice is hereby given that the State of

Idaho has filed in this office the following lists

of land, to-wit: (Here follows detailed descrip-

tion of lands included in application for patent,

including the lands described in the pleadings

in these consolidated cases.) and has applied for

a patent for said lands under the acts of Aug-
ust 18, 1894, (28 Stat. 372-422), June 11, 1896,

(29 Stat. 434), March 3, 1901, (31 Stat., 1133-

1188), the act of May 27, 1908, (35 Stat. 317-

347) J. R. of May 25, 1908, (35 Stat., 577) and
subject to the provision's of act of Congress ap-

proved June 22, 1910. (m Sf^t. 5R.^V rplatino- to

the granting of not to exceed three million acres

of arid land to each of certain states; and that

the said list with its accompanying proofs, is

open for the inspection of all persons interested,

and the public generally.

Within the next sixty days following the
date of this notice, protests or contests against
the claim of the State to any tract described
in the list, on the ground of failure to comply
with the law, on the ground of non-desert char-
acter of the land, on the ground of a prior ad-
verse right, or on the ground that the same is

more valuable for mineral than for agricultural
purposes, will be received and noted for report
to the General Land office at Washington, DC.

BEN R. GRAY, Register,
WM. A. HEWS, Receiver."

That attached to said list and included in said

Exhibit is the following affidavit of publication

:
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"AFFIDAVIT OF PUBLICATION
STATE OF IDAHO )

)ss.

County of Twin Falls )

S. M. Boone, being first duly sworn, says

that he is the superintendent of the Twin Falls

Times, a newspaper of general circulation, pub-

Ushed in Twin Falls, in said County and State;

that the annexed notice was pubHshed for nine

(9) weekly issues in said newspaper; that the

date of the first publication of said notice was
on the 25th day of July, 1918, and the date of

the last publication was on the 19th d^y of

September, 1918.

S. M. BOONE.
Subscribed and sworn to before me on this

23rd day of September, 1918.

D. M. DENTON,
(SEAL) Notary Public, Residing at

Twin Falls, Idaho.

My commission expires May 13, 1921."

There is also attached to said list and a part of

said Exhibit the following certificate as to posting:

"CERTIFICATE AS TO POSTING OF
NOTICE

DEPARTMENT OF THE INTERIOR
U. S. LAND OFFICE, HAILEY, IDAHO,

SERIAL NO. 024526.

October 28th, 1918.

I HEREBY CERTIFY That a notice, a copy
of which is hereto attached, was posted in a

conspicuous place in my office on July 17th,

1918, and that said notice remained posted

until October 28th, 1918.

BEN R. GRAY,
Register.

Notice must be kept posted during entire

period of publication."
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Counsel for plaintiffs then introduced in evi-

dence as plaintiffs' Exhibit No. 7 a copy duly certi-

fied by the Recorder of the General Land Office of

the United States of a patent from the United

States to the State of Idaho covering the various

tracts of land described in the pleadings in said

consohdated causes and other lands on the Salmon

River Project aggregating 32,567.43 acres. The

material parts of said patent, omitting the descrip-

tion of the lands, are as follows:

"Clear List No. 25
Patent No. 789840

DESERT LAND SEGREGATION
024526

Hailey, Idaho

4-1043-R.
THE UNITED STATES OF AMERICA,

TO ALL TO WHOM THESE PRESENTS
SHALL COME, GREETING:

WHEREAS, by Section four of the Act of
Congress approved August 18, 1894, as found
on page 422 of volume 28 of the Statutes at
Large, and by the Act of Congress approved
June 11, 1896, as found on page 434 of Volume
29 of the Statutes at Large, and by Section
three of the Act of Congress approved March
3, 1901, as found on page 1188 of Volume 31, of
the Statutes at Large, and by the Joint Resolu-
tion approved May 25, 1908, as found on page
577 of Volume 35 of the Statutes at Large, and
by the Act of Congress approved May 27, 1908,
as found on page 347 of Volume 35 of the Sta-
tutes at Large, provision is made for a grant
of desert lands not exceeding three million
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acres, to each of certain states therein desig-

Tifltpri * flnrl

WHEREAS, the State of Idaho, one of the

beneficiaries under the grant aforesaid, has
duly complied with all the conditions and re-

quirements of said Acts of Congress and with
the regulations made and prescribed thereunder
as to certain tracts, the same being a portion

of the three million acres of land granted as

aforesaid; and
WHEREAS, by an examination in the field

and of the records of the General Land Office,

made prior to the segregation thereof, the

said tracts were found to be desert in charac-
ter; and

WHEREAS, by a subsequent examination
in the field and upon additional evidence sub-
mitted to the Department the said tracts were
found to have been reclaimed within the mean-
ing of the Carey Act, the same being more par-
ticularly described as follows, to-wit: Boise
Meridian, Idaho.

(Here is set out description of lands.)

NOW KNOW YE, That the UNITED
STATES OF AMERICA, in consideration of
the premises, HAS GIVEN AND GRANTED,
and by these presents DOES GIVE AND
GRANT, unto the said State of Idaho, and to

its assigns, the Tracts of land as aforesaid and
described in the foregoing for the purposes
specified in said Acts and subject to all the con-
ditions, restrictions and limitations therein pre-
scribed; TO HAVE AND TO HOLD the said
Tracts, with the appurtenances thereof, vmto
the said State of Idaho, for the purposes as
aforesaid, upon the conditions, restrictions and
limitations as hereinbefore specified, and v/ith

power to convey the same, in fee simplt^ in
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accordance with the provisions of the said

Acts; subject to any vested and accrued water
rights for mining, agricultural, manufacturing
or other purposes, and rights to ditches and
reservoirs used in connection with such water
rights, as may be recognized and acknowledged
by the local customs, laws and decisions of
courts; and there is reserved from the lands
hereby granted, a right of way thereon for
ditches or canals constructed by the authority
of the United States.

IN TESTIMONY WHEREOF, I, WOOD-
ROW WILSON, President of the United States
of America, have caused these letters to be
made patent, and the Seal of the General Land
Otrice to be hereunto affixed, GIVEN under my
hand, in the District of Columbia, the THIR-
TEENTH day of JANUARY in the year of
our Lord One Thousand Nine Hundred and
TWENTY-ONE and of the Independence of
the United States the one hundred and Forty-
fifth.

By the President,

WOODROW WILSON,
By M. P. LeROY, Secretary.

SEAL) L. Q. C. LAMAR, Recorder of
the General Land Office.

Record of

Patents: Patent Number 789840."

That on April 12, 1911, there were valid and out-

standing water contracts, shares or interests in the

Salmon River Irrigation System for the irrigation

of approximately 73,000 acres of land, all of which
contracts have been duly approved by the State

Board of Land Commissioners of the State of Idaho.

Thereafter and prior to the institution of any of
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the consolidated foreclosure actions, entries and

contracts covering approximately 13,000 acres were

cancelled by said State Board of Land Commission-

ers for failure to make proof as required by law.

That about October 18, 1917, the State Board of

Land Commissioners and the Honorable Commis-

sioner of the General Land Office of the United

States held a joint meeting at which the Honorable

Commissioner recommended that the Land Board

proceed to contract said Project to 35,000 irrigable

acres and about March 13, 1918, the said State

Board of Land Commissioners adopted a resolution

approving this recommendation and the application

for patent set forth above as Exhibit 5 was ac-

cordingly made.

G. M. Hall, a witness for plaintiffs, testified that

he had been familiar with the lands of defendants

for ten years last past and that they had been culti-

vated and irrigated from the Salmon River Irriga-

tion System during that period. Thereupon de-

fendants waived the denials contained in paragraph

X of the amended answers as to the assignment for

value, or otherwise, of the various contracts sued

upon.

That on April 12, 1911, the construction company

gave notice to entrymen of lands within the segre-

gation that it w^as prepared to deliver water for the

irrigation of said lands, which notice is in words

and figures as follows:
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"To the settlers under the canal of the Twin
Falls Salmon River Land and Water Com-
pany:

Notice is hereby given in pursuance of the
provisions of an act of the legislature of the
State of Idaho, commonly known as the Carey
Act, approved March 2, 1899, that the Twin
Falls Salmon River Land and Water Company
is now prepared to deliver water for irrigation
from said canal system to anyone who may
have entered under the provisions of said Carey
Act any of the lands hereinafter described.
The delivery of water from said system will
be under a system of rotation and not by con-
tmuous flow. The lands are described as fol-
lows, to-wit: All of the lands contained in the
segregation and situate in the following town-
ships and ranges, to-wit: Township 11 south
of ranges 14, 15, 16 and 17 east; township 12
south of ranges 15, 16 and 17 east; township
IS south of range 16 east; township 14 south
of ranges 15 and 16 east; all in Twin Falls
bounty. State of Idaho, excepting from the
above list all lands lying above the line of the
canals as now constructed.

TWIN FALLS SALMON RIVER LANDAND WATER COMPANY
M-i ^^T?'S'

MacWATTERS, Vice President.
Milner, Idaho, April 12, 1911."

That said notice was published as a legal notice
m the Twin Falls News, published at Twin Falls
Idaho, under date of April 13, 1911, and on the same
date the company also caused to be published in
said newspaper, the following statement:

"To settlers as to water supply and method of

tracT
^"^ ^^'"^ ^^^^^ ^^^'""^^ ^^^^^
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1. Notice to settlers, dated April 12, 1911,

will be given, to the effect that water is ready
for delivery. At that time it is anticipated

that the water will be at or above the tunnel

level.

2. Taking the record of previous years there

Avould this year be available for irrigation

something in excess of of 40,000 acre feet, or

between a third and a fourth of the entire

amount which will probably be available in sub-

sequent years. The area in cultivation this

year evidently cannot exceed one-twelfth of the

entire area, so that it would appear reasonable

that a water supply sufficient for one-third or

one-fourth of the tract will satisfactorily irri-

gate one-twelfth of it.

3. In order to make the estimate on a safe

basis, the company anticipates that there will

be 30,000 acre feet of water available for use
this season, instead of 40,000 as previous rec-

ords would indicate. Making the estimate on
this basis, the present purpose is to give three

irrigations of 10,000 acre feet each to the tract,

unless subsequent experience determines that

this plan should be modified.

4. It is estimated that 10,000 acre feet will

provide water for irrigation for a period of

approximately fifteen days. It is now the gen-
eral plan to provide three irrigations of fifteen

days each, which will be sufficient to raise sat-

isfactory agricultural crops.

5. The settlers should provide cisterns for
domestic water at once in order that there may
be no hardship in this respect.

TWIN FALLS SALMON RIVER LAND
AND WATER COMPANY,

By D. C. MacWATTERS,
Vice President."
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Counsel for plaintiffs objected to the introduc-

tion of said notices on the ground that they were
irrelevant and immaterial.

That at a subsequent hearing plaintiffs intro-

duced in evidence Exhibit A-9, being a copy duly
certified by W. G. Swendsen, Commissioner of
Reclamation of the State of Idaho, of notice and
affidavit, which is in words and figures as follows:

"TO THE SETTLERS UNDER THE CANAL
OF THE TWIN FALLS SALMON RIVERLAND AND WATER COMPANY:

Notice is hereby given in pursuance of the
provisions of an act of the legislature of the
btate of Idaho, commonly known as the Carev
Act, approved March 2, 1899, the Twin Falls
balmon River Land and Water Company is now
prepared to deliver water for irrigation from
said canal system to anyone who may have
entered under the provisions of said act any
of the lands hereinafter described. The de-
livery of water from said system will be under
a system of rotation and not by continuous

The lands are described as follows, to-wit-
All ot the lands contained in the segree-ation

and situate in the following townships and
ranges, to-wit:

i- u

17p^«rT^'^ ^J-'^^o^^
of ranges 14, 15, 16 and

17 east Township 12 south of ranges 15, 16 and
17 east,; Township 13 south of ilnge 16 east

iT^'^rlP.^^i'.f^of ranges 15 all 16 eas
i

^^L]^
/''' Falls County, State of Idaho, ex^

ceptinp- from the above list all lands lying abovethe line of the canals as now constructedTWIN FALLS SALMON RIVER LANDAND WATER COMPANY
M-i T^ , .

^y ^- ^- MacWATTERS,
Milner, Idaho, April 12, 1911. Vice President.
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AFFIDAVIT OF PUBLICATION
I, John Clark Harvey, publisher of the Hol-

lister Herald, published weekly at Hollister,

Idaho, do solemnly swear that a copy of the

above notice, as per clipping attached, was pub-
lished weekly in the regular and entire issue

of said newspaper, and not in any supplement
thereof, for three consecutive weeks, commenc-
ing with the issue dated April 7, 1911, and end-

ing with the issue dated April 21, 1911.

JOHN CLARK HARVEY.
Subscribed and sworn to before me this

13th day of June, 1911.

W. HOMER CRAVEN,
Notaiy Public.

My commission expires June 25, 1914.

(NOTARY SEAL)"

That the notices above set out constitute the only

notices which were given by the Construction Com-

pany pursuant to the third subdivision of paragraph

III of the Settlers' contracts.

That a large amount of evidence was admitted

touching the duty of water upon the lands in the

project and the permanent available supply and the

duty of water was fixed at 2 1/3 acre feet as being

the amount reasonably required for irrigation on

said lands; and the parties on these appeals are

not questioning the sufficiency of the evidence to sup-

port the findings as to the duty of water or the sup-

ply. That from the evidence the Court found and

determined that defendants had received in the

past 76% of 2 1/3 acre feet for each acre of irri-

gable land described in the decrees and assuming
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that all water appurtenant to said project be equal-

ly distributed over the patented area of 35,000 irri-

gable acres, such defendants would receive but 76%

of 2 1/3 acre feet per irrigable acre in the future.

That after plaintiffs had rested in said consoli-

dated cases before the Examiner, defendants moved

for a non-suit, one of the grounds for the motion

being:

"That there is a defect of parties defendant
in that indispensable parties, being all the other

settlers on the project similarly situated are
not made parties defendant."

That said motion for non-suit was made before

the Examiner and was never presented to the Court

until the final submission of the consolidated cases

and then only as a portion of the typewritten rec-

ord of testimony taken before such Examiner; that

immediately following said motion defendants of-

fered evidence in support of the allegations of their

answers and cross-bills and in their briefs on final

submission of said cases argued the question of

parties along with other questions; that no ruling

was made or requested upon said motion, other than

the decision and decrees rendered.

That of the excluded land from the project for

which water rights are outstanding for which set-

tlement has not been made, there remained at the

date of submission of said cause 1,069.84 acres. That
of the 35,000 irrigable acres included within the
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patented area of the project, settlement has been

made for cash or mortgages with all but about 12,-

000 acres, which acreage includes the lands involved

in this action.

That the following statement is a copy of De-

fendant's Exhibit No. 32, showing the storage^ run-

off, reservoir loss, amount of water drawn off and

delivered from the reservoir system during the

years 1911 to 1921, inclusive, to-wit:

"Year Stor. A.F. Runoff Res. Loss Drawoff Delv'd. Delv'd.
Jan. 1, Ac. F1:. Ac. Ft. Ac. Ft. Ac. Ft. Ac. Ft. Ac, A.F.

1911 0000 96571 52070 22843 5140 1.15
1912 1520 169888 64181 62827 29350 1.80

1913 44400 108405 46314 77341 50175 2.14
1914 29150 135295 38032 108571 73933 2.46

1915 17850 46383 19951 41657 27088 .75

1916 2635 108945 20685 84900 56232 1.46
1917 6995 212957 39848 140634 97953 2.54
1918 39470 78460 25989 82348 54517 1.25
1919 9605 78052 21955 61312 37159 .833
1920 4390 83885 21889 56792 35458 .75

1921 9395 223904 58193 103456 71678 2.07

That the average amount of land under the seg-

regation in cultivation and receiving water during

the above period of time did not exceed 35,000 acres.

D. E. RYAN, witness for defendants, testified

as follows:

"I have lived on the Salmon tract since March,

1912. I moved on there in April, 1911."

Q. Did you farm your land in the season of

1911, on the Salmon?

A. I tried to.

Q. State what you mean by that.
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MR. MORROW: That is objected to as imma-
terial. I assume that Mr. Ryan doesn't claim any
of the land involved in these consolidated suits, does
he, Mr. Mills?

MR. MILLS: No.

MR. MORROW: I think it is immaterial and ir-

relevant^

A. I went out there in the spring of 1911, upon
instructions from the Land and Water Company
that there would be water available for my land that
spring, and I prepared about thirty acres for pas-
ture grass and alfalfa. When I got the land pre-
pared it was about the 20th of June, and I had been
watching one delivery of water previous to that,
and in our neighborhood it was very, very unsatis-
factory. A good portion of the time there was no
water in the canal. On the 22nd day of June, as my
recollection has it, I went to Hollister to make my
1911 payment, and also to get a headgate to put in to
irrigate this land. When I got to the office I in-
quired as to when water would be delivered again.
The water had been shut off a few days previous.
I was informed by somebody in the office that had
charge of the office that water had been shut off in-
definitely a few days previous to that. I asked him
if he could give me any information as to when the
water would be in again, so that I could go on with
my farming, and he gives me the same answer,
that the water had been shut of indefinitely. So I
didn't make my 1911 payment, and I come back
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to the farm, and I pulled my machinery into the

barn, locked my doors, and come down on to the

Twin Fails tract for the balance of that season.

But I visited the Salmon tract about every two

weeks.

Q. During that season?

A. During that summer.

Q. Was there sufficient water available to make

a crop on your lands that year?

MR. MORROW: Objected to as immaterial,

and not in the issues in this case.

A. No, sir.

(The witness continued)

:

"My lands were located on canal 1721. My head-

gate was "A" headgate and my lands were the

West Half of the Southeast Quarter of 23-11-16."

Q. Was there water available to any portion of

the project sufficient to raise the ordinary crops,

that year?

MR. MORROW: Objected to as immaterial, and

not within the issues framed by the pleadings.

A. No portion of the tract under our ditch. I

wasn't familiar with the whole tract. I am speak-

ing of the seventeens, ditch 17.

"I was familiar with what was then known as

the Sanderson land and now owned by Mr. Wohl-

laib, which was right west of my land adjoining it."

Q. State whether or not there was water avail-

able sufficient to raise the ordinary crops that year

on the Sanderson lands there?
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MR. MORROW: Objected to as immaterial,

and not within the issues framed by the pleadings.

It is specifically admitted by Mr. Wohllaib in his

answer and cross-complaint that the water was

available.

A. It was not.

Q. Now you observed the first delivery, did

you not, in 1911, of the water?

A. Yes, sir.

Q. I wish you would just describe that a little

more fully, Mr. Ryan, as to the amount of it and

its regularity, etc.

MR. MORROW: That is objected to as imma-

terial and irrelevant, and any damage claimed based

on irregular delivery of the water in 1911 is barred

by the statute of limitations.

A. I had particular opportunity to watch the

water coming to 20 acres adjoining me on the north.

I had two barrels on that ditch, for the purpose of

watering my horses, and my reason for having two

barrels was that some of the time there would be

no water in the man's ditch, so it required two bar-

rels to supply my four horses with water. Some
days there would be no water in the ditch. And
the 20 acres that this man had sowed to red clover,

he failed to make a crop or make a stand of any

kind on that land that year.

On cross-examination the witness testified as

follows:
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"It is true that in some cases a number of the

settlers on the Salmon tract during 1911 were ask-

ing water and obtaining water, running it over their

land for the purpose of getting what they usually

call a prove-up crop, in making their proof to the

state. Final proof was made on my land in 1914,

but we were required to make annual proofs, and

in 1911 some nonresidents who lived in Twin Falls

and in other states were trying to get what they

called a prove-up crop, and make their final proof

so that they would not have to live on the place.

John Thietten now owns the 20 acres referred to

in my direct examination."

FRANK CAUDLE, one of the defendants, pro-

duced as a witness on behalf of defendants, testified

as follows:

"I moved on the Salmon in February, 1911, and

have lived there since with the exception of two

years."

Q. Now in 1911 did you raise any crops on your

place?

MR. MORROW: That is objected to as imma-

terial and irrelevant.

A. I raised partial crops. I think, as I recol-

lect, I had about 50 acres sowed to grass, in wheat,

and I lost the grass, and the wheat was very short.

MR. MORROW: We move to strike that an-

swer as not responsive, and not within the issues

raised by the pleadings.
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"I think I had 45 acres sowed to grass and it

burned up for lack of water. I planted about 45

acres of wheat and got a short crop because there

wasn't water enough."

Q. State whether or not there was sufficient

water delivered on your place during that year

to raise the ordinary crops.

MR. MORROW: Objected to as immaterial

and irrelevant.

A. There was not.

"I don't know that I was familiar with water

deliveries in general over the project in that year.

I was not on other lands only in the neighborhood

in our locality, and the water deliveries on those

lands in my neighborhood were probably about the

same as mine."

Q. Now, Mr. Caudle, during the time you have

lived upon the Salmon has there ever been sufficient

water delivered to your farm in any one year to

raise the ordinary crops?

MR. MORROW: Objected to as immaterial,

and not shown that the witness is properly quali-

fied to testify on the question of the duty of water.

MR. MILLS: Just answer the question.

A. There never has been, no year.

On cross-examination the witness testified as

follows

:

"I filed a damage suit on account of not having

water in 1911 for this land, and I got a credit of

$4.00 an acre on the principal of my water contracts
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and about a year's interest in a settlement with the

Company. That was in March or April, 1913, and

aside from that credit I have made no payments

since I acquired the land. In 1911 I made an im-

provement proof and made my final proof in the

spring of '14. In 1911 there were a few pieces of

land in our neighborhood that just used water for

a few hours for the making of proof."

FRED W. BERGER, a witness for defendants,

testified as follows

:

"I have lived on the Salmon tract since about

May 21, 1909, and owned 40 acres of land on the

project. I farmed part of it in 1911. I got water

that year for my crops some time the forepart of

Jvme, but did not get enough water that year to

make a crop ; not a mature crop, that is, to bring it

to maturity so that it was a crop. I don't know any-

body else on the Salmon tract that had water

enough that year to engage in ordinary farming. I

don't know of anybody that made any success of a

crop. I was familiar with the conditions quite gen-

erally over the tract that year, and there wasn't a

great many acres under cultivation. There was not

enough water for anyone to engage in ordinaiy

farming that I know of."

A. I was somewhat unfamiliar with the rules of

the water company. In the first place, I didn't get

a headgate in time. The water was withheld from

me on that account. I told the ditch rider that if
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it was a matter of the price of the headgate I would
give him a check to pay for the headgate, but give
me water, my crops are drying up, but he wouldn't
do that:

"I first received water about the fore part of
June. I don't remember how long the run lasted
and I wouldn't be positive as to how many times I

had water available that year. It wasn't sufficient
to make a crop. I had 10 acres of wheat and 10
acres of oats and alfalfa with the oats which dried
up."

On cross-examination the witness testified:

"I had not farmed in an irrigated country before
1911. I wasn't sure about the subsequent deliveries
that year after the fore part of June. I think,
however, we did get some."

T. SANDERSON, a witness for defendants, tesi-
fied as follows:

"I lived on the Salmon tract the season of 1911
and several years after that. I owned land therem 1911 and farmed it. I got some water for it."

Q. When, for the first time*?

MR. MORROW: Objected to as immaterial.
A. Oh, some time in June.

Q. Did you receive sufficient water that year
to engage in ordinarv farming?

A. No.

MR. MORROW: Objected to as immaterial
and irrelevant.



160 Charles L. Sallee, et al.

A. No, sir.

Q. Did anyone else on the Salmon project re-

ceive that much water, to your knowledge?

MR. MORROW: The same objection.

A. No, sir.

Q. How long did you have the water that

year?

A. Oh, it is hard to say. They fussed around,

and you had to run between there and Hollister,

and they Would promise you water, and it would

be two or three days possibly before you would get

it, and there was no regulation to it, no system,

and after a while I did get some sort of a delivery

there and got a fairly good watering, and got some

alfalfa started there, but on the second watering it

didn't get over it, didn't get sufficient water, and

the consequence was that it dried out and killed out.

Q. A complete loss of it?

A, A complete loss.

MR. MORROW: I move to strike the testimony

of the witness as immaterial.

"I had 160 acres at that time and I sold it to Mr.

Wohllaib, one of the defendants here, in 1915."

MR. GEORGE F. GROVER, a witness produced

by defendants, testified that he was Secretary of

the Salmon River Canal Company, Limited, and

that the records of said Company showed the fol-

lowing facts as to water supply for the years 1922

and 1923:
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Acre feet in storage Jan. 1,

^ 1922 72,150
Run off, that year 120,914 acre feet
ReseiToir loss 33,550 acre feet
Amount drawn off 123,374 acre feet
Amount delivered at farmers'
headgates for irrigation 84,994.28 acre feet

Available storage, Jan. 1, 1922.. 36,140 acre feet
Kun off for that year 100,832 acre feet
Reservoir loss 31,482 acre feetDrawn from reservoir 88,240 acre feet
Delivered at Farmers' head-
gates for irrigation 55,598.02 acre feet

On April 1, 1911, the water had not reached the
floor of the outlet channel. On April 30, 1911, there
was available storage 6,330 acre feet. No water was
drawn off during April, 1911. Amounts drawn off
during 1911 were as follows:

^f/^ S68 acre feet

i^v ^'^'^9 acre feet

Aulu^t 7,421 acre feet

October 4,530 acre feet
^^^^^^^

20 acre feet

No record is available as to how much was de-
livered at the farmers' headgates during that year,
but the transmission losses are estimated. The
records show a total discharge at the dam of 22,-
843 acre feet and an estimated delivery made by the
ditch riders of 5,140 acre feet to the farmers at
their headgates. There were no weirs installed at
that time.
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That on or about November 1, 1921, at a regular

monthly meeting of the Board of directors of the

Salmon River Canal Company, Limited, the minutes

of which meeting were introduced in evidence as

plaintiffs' Exhibit "D", the following resolution was

adopted

:

"RESOLVED, that shares of stock hereto-

fore issued for lands now excluded from the

project may be transferred upon the books of

the company and made appurtenant to lands

within the retained and patented area in such

a manner that one and five-sevenths (1 5/7)

shares of stock may be appurtenant to each

acre of land within said retained and patented

area; and that the officers of the company be

and they are hereby authorized to issue and
deliver stock certificates in accordance here-

with and as provided in the by-laws; and that

the officers of the company be and they are

hereby directed to deliver water in accordance
with the number of shares appurtenant to

tracts or parcels of land within the retained

and patented area."

On April 28, 1922, a similar resolution was

adopted by the stockholders of said Company and

the By-Laws of said Company were amended ac-

cordingly pursuant to a vote of more than two-

thirds of the stockholders in favor of such amend-

ment.

As a supplemental hearing before the Examiner

held September 22, 1924, pursuant to the order of

September 16, 1924, plaintiffs introduced certain

exhibits designated as plaintiffs' Exhibits A-1 to
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A-11, inclusive, being in the form of copies from the

files of the State Board of Land Commissioners and
the Department of Reclamation of the State of

Idaho, duly certified by the State Land Commis-
sioner and the Commissioner of Reclamation. Ex-
hibit A-9 is set forth above. Exhibit A-1 consists

of the minutes of a meeting of the State Board of

Land Commissioners held Febmary 23, 1911, and
the material portion thereof is as follows:

"S. H. Hays, Attorney for the Twin Falls
Salmon River project appeared before the
Board at this time and stated that the irrigat-mg v/orks of the Salmon River Project are sub-
stantially completed and requested that in ac-
cordance with the terms of the contract be-
tween the Company and the State of Idaho that
the State Engineer be directed to examine the
works and report to the Board as to whether
said works are substantially completed Mr
Hays further stated that it was the wish of the
Company that this examination might be
speedily made in order that the Company may
publish notice of the availability of water as
soon as it has been determined that there is
adequate supply. Matter was considered and
ordered referred to State Engineer for in-
vestigation and report."

Exhibit A-2 is as follows:
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"State of Idaho
Engineering Department
Boise.

D. G. Martin,
State Engineer. February 27th, 1911.

To the Honorable the State Board of Land
Commissioners, Boise, Idaho.

N. Jenness, Register.

Gentlemen:
Yours of the 25th inst., transmitting com.-

munication of Hon. S. H. Hays, Counsel for the
Twin Falls-Salmon River Land & Water Com-
pany, at hand and noted.

Answering same will say that it will be
practically impossible for this office to make
the desired investigation along the lines sug-
gested in the above communication at this sea-

son of the year, as the section of the country
in which this project is located is covered at

the present time with six to eight inches of

snow and it would be a very superficial investi-

gation that could be made at this time and I

do not think an investigation sufficient to base
an affidavit upon could be made and I would
prefer that the matter be allowed to rest until

such time as weather conditions will permit of
fuller investigation.

I have instructed Carey Act Inspector R. S.

Cookinham to furnish me certain data relative

to a number of different matters in connection
with this project, especially along the line of

the water supply and hope in a short time to be
able to address you in regard to the result of
this investigation in the matters on which I

have asked him to report.

Yours truly,

D. G. MARTIN,
M/V State Engineer."
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Exhibit A-3 is the minutes of a meeting of the

State Board of Land Commissioners held February
27, 1911, the material portion of which is as follows:

"State Engineer, D. G. Martin, filed a com-
munication with the Board, showinp- that owing
to weather conditions it will be impossible to
immediately report upon the works of the Twin
Falls Salmon River Project."

Exhibit A-4 is the minutes of a meeting of the
State Board of Land Commissioners held March 16,

1911, the material portion of which is as follows:

"Appeared S. H. Hays, counsel for the Twin
Falls Salmon River Land & Water Company,
and requested that said Company be author-
ized to publish notice of the availability of
water. Such notice to begin April 15, 1911 It
was ordered that the application with copy of
notice and lists be referred to the State En-
gineer with instmctions to investigate and re-
port at once."

Exhibit A-5 is as follows:

"OFFICE OF THE STATE ENGINEER
T. fl, XT u^ S^^^^' ^^^^^' ^^^ch 18, 1911.
lo the Honorable the State Board of Land

Gentlemen
•^^^^^^'*^' State Capitol, Boise, Idaho.

nf ^^^'^^''^Jn
the matter of the application

of the Twin Falls Salmon River Land & WaterCompany for publication of notice for the
availability of water on or about April 15 1911would say that this application is based on theassumption that the water in their rese^oir
will be up to and flowing out of their outlpt
tunnel by April 15th. While this is a reason-
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able assumption and flow of water through
their tunnel should be expected on that date,

yet I would suggest the advisability of requir-

ing the company to insert a clause in their

notice to provide that in case the water is not
ready for delivery at that time and their notice

shall be made ineffective.

In the notice that they propose to publish

they state that the "Twin Falls Salmon River
Land & Water Company is now prepared to

deliver v/ater for irrigation from said canal

system to any one who may have, under the

provisions of said act, any of the land herein-

after described", then follows a description of

the lands of their entire segregation, amounting
to 128,000 acres. As a matter of fact they are
not at this time, nor will they be on April 15th,

1911, prepared to deliver water to all of the
lands described. They will be prepared, how-
ever, to deliver an amount of water which can
be expected to properly irrigate between 10,000

and 12,000 acres of these lands. In the state-

ment, which they expect to send to settlers,

they go into detail as to the amount of water
which they expect to have ready for deliveiy
this year. There is nothing in their notice,

however, which refers to this statement. It is

probable that they will have 40,000 acre feet
of water available at their reservoir for distri-

bution this year, but to make it clear to all

concerned I would suggest that a clause be
inserted to the eifect that they can provide
water for the irrigation of not exceeding 12,000
acres.

The maps that they have submitted show
land to the amount of 4,190 acres which has
been improved, but upon which no one is living,

and 6,200 acres of land actually occupied by
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settlers. This land is distributed over their en-

tire tract and in order to treat all settlers equal-

ly, it will be necessary for the company to fur-

nish water over the entire tract.

I would also call your attention to paragraph
11 of the contract between the State of Idaho
and the Twin Falls Salmon River Land &
Water Company. At the time this contract

was entered into it was the intention of the

company to furnish water during the year
1910, and not charge the purchaser for the

delivery of water until after the first year's

crop had been harvested, so the following

clause was inserted:

'No charge shall be made to the purchaser
for the delivery of water prior to the first day
of January, 1911. For each succeeding year,

thereafter, while the second party retain the

control of said Salmon River Canal Company,
Ltd., said company may charge and assess the
purchaser of water rights in said irrigation

system the sum of thirty-five cents per acre for

each acre of land for which a water right has
been purchased.' If this clause is permitted to

stand, the settlers will be required to pay for
maintenance of the system for the first year
they use the water therefrom to the extent of
thirty-five cents per acre, which is clearly con-
templated by the contract.

I would suggest an amendment to the con-
tract providing that no charge shall be made
to the purchaser for the delivery of the water
prior to the first day of January, 1912, and that
in as much as only 10,000 or 12,000 acres can be
irrigated during the year 1911, that only that
portion of the land, so irrigated, namely: the
10,000 or 12,000 acres, be required to pay this
maintenance charge of thirty-five cents per
acre for the ensuing year, until the company is
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in a position to furnish the full amount of

water required under their contract.

With the suggestions above stated consider-

ed favorably I would advise that the conditions

favor the publication of such notice.

.

Respectfully submitted,
A. E. ROBINSON,

State Engineer.".

Exhibit A-6 is the minutes of a meeting of the

State Board of Land Commissioners held March

24, 1911, the material portion of which is as follows

:

"On application of the Twin Falls Salmon
River Land & Water Company, by its Attorney,

S. H. Hays, on motion it was resolved that the

Twin Fails Salmon River Land & Water Com-
pany be permitted to give notice that water is

ready for delivery in accordance with the notice

filed with the application, said notice to be
dated April 12th, 1911, upon condition that on
the 12th day of April the water shall have
reached the level of the tunnel outlet which fact
shall be certified by the engineer of the Com-
pany to the Board;

And it was further ordered that a statement
as to the water supply filed with the applica-
tion herein be printed together with the notice

to settlers that water is ready for delivery.

It was stated by the representative of the
company that it was the intention of the Com-
pany to make no charges for maintenance dur-
ing the year 1911, although such a charge was
authorized by the terms of the contract, but
that it was the purpose of the Company, in ac-
cordance with the terms of the contract, to
collect the amount due at the present time upon
the water contracts."

Exhibit A-7 is as follows:
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"TWIN FALLS SALMON RIVER LAND AND
WATER COMPANY

April 7, 1911.

This is to certify that the water in the res-

ervoir on the Twin Falls Salmon River Pro-

ject has reached the tunnel level, and will flow

through said tunnel as soon as the gates are

lifted.

E. B. DARLINGTON,
Chief Engineer, Salmon
River Canal.

Attest:

ROBERT J. NEWELL."

Exhibit A-8 is a report to the State Engineer

of the State of Idaho by R. S. Cookinham, Carey

Act Inspector, the material portions of which are

as follows:

"REPORT ON THE TWIN FALLS SALMON
DAM

Hon A. E. Robinson, April 10, 1911.

State Engineer,
Boise, Idaho,
Sir:

On Friday, April 7th, at noon, the water in

the reservoir reached the level of the tunnel
floor and flowed to the controlling gates about
200 feet from the portal.

The run-off of the river during the month
of March was 18,988 feet, as follows: (Then
follov/s table showing mn-off from day to day
during March amounting to 168 acre feet MarcJfi

1st, 164 acre feet March 3d, which is the min-
imum, 1,524 acre feet March 11th, which is the
maximum daily flow during the month, and
360 pcre feet on March 31st.)

The soakage loss from the reservoir has
noticeably decreased.
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Forms are in place for the walls of the gate

house, and the steel roof trusses will be turned

out from the shop in a few days. Excavation
of rock for road grade at the east end of the

dam has begun by taking down the hanging
rock at the canyon rim. Forms are partly in

place for filling with concrete the cavity in the

rock wall inside the dam lines at the base of

the east end of dam.
An effort will be made to trace back the

source of leakage water, which is about one
second foot at this point, confine it and hold it

back with concrete. It looks like a very diffi-

cult matter to stop this leakage. Other leaks

appear at places farther down the canyon, how-
ever, the total amount of visible loss of water
is only about 4 second feet, as nearly as can be
calculated.

The following work is completed :-

Tunnels Nos. 1 and 2, excavation and lining;

the open cut between tunnels, excavation and
lining; earth embankments and concrete end
walls at each end of the 425 foot spillway from
the open cut; excavation and lining of open cut
below Tunnel No. 2; controlling gates and gate
hoist.

The road grade and 300 c. y. of concrete at
the east end of the dam, and the gate house, are
the only parts of the work remaining incom-
plete.

The present force employed is approximately
125 men, including engineers and office force.

With reference to the distiibution of water
for this season, I wish to suggest that it may
be wise for a definite date to be fixed for the
opening period, and for all other periods; or, if

only the date of the first distribution is fixed,

this would be of great benefit to those contem-
plating settlement on the tract this year.
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While it may be true that the Company pre-

fers to discourage, rather than to encourage,
entrymen making settlement this year, their in-

tention is to charge interest on deferred pay-
ments for this season, and therefor it seems
only fair that there should be sufficient cer-

tainty as to the periods of distribution of water
so that the entrymen can safely come on to

their land and accomplish something in real

farming. People are getting over the idea of

being satisfied with enough water to make final

proof.

Many inquiries come to me regarding these
matters, namely: whether or not it will be safe

to cultivate a 40 or an 80 acre tract this season

;

whether the land that is now in alfalfa will be
assured of a water supply sufficiently early;

and whether or not entiymen can advertise at
any time now and secure water within the
thirty days within which to reclaim the land as
advertised. The company has, of course, sent
out their notices that water is available for
this season, but have fixed no date as yet as a
guide to those who intend making final proof
early this season. Any information on this
point would be greatfully received by many of
the entrymen.

As a date for first delivery of water, I would
suggest May 15th, not later, and that public
notice be given as early as possible as to the
date.

(Reference to certain photographs, which
photographs are not contained in the exhibit,
omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector."



172 Charles L. Sallee, et al.

Exhibit A~ll consists of three reports from R. S.

Cookinham, Carey Act Inspector, to the State En-

gineer, two of which are dated December 13, 1910,

and one March 16, 1911, which are as follows:

"REPORT ON THE TWIN FALLS SALMON
CANAL SYSTEM

December 13th, 1910.

Hon. D. G. Martin,
State Engineer,
Boise, Idaho,

Dear Sir:

Work on the canals has stopped, leaving the

system as a whole more than 99 per cent finish-

ed, but for safety I leave it at 99 per cent as

shown by detail list of canals and laterals here-

to attached.
A small enginering party is checking

alignment and running the high land bound-
aries.

The following is a list of the openings now
made from the main canals and laterals. In

some cases the gates and lifting devices are in

place.

(Here follows a detailed description of gates
and openings in the canals and similar items.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.

Hon. D. G. Martin,
State Engineer,
Boise, Idaho,
Dear Sir:

The following is a statement of the per-
centage of completion of the Twin Falls-Salmon
River Canal System Dec. 13, 1910.

(Here follows a detailed statement of the
canals and laterals with any additional work
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required and the percentage of completion,

which percentage is uniformly 99 per cent.)

R. S. COOKINHAM,
Carey Act Inspector.

TWIN FALLS SALMON DAM
Hon. A. E. Robinson, March 16th, 1911.

State Engineer, Boise, Idaho,

Dear Sir:

This construction is so nearly completed as

to warrant the statement that no construction

feature will be an obstacle to the delivery of

water on April 1st.

Whether there will be available water in

the reservoir at that date cannot be definitely

stated. The indications are, however, that the

water will reach the level of the tunnel floor

at about that time. The reservoir level raised

ten feet during the first half of March and is

now eight feet below the tunnel floor.

The runoff so far this spring has been from
the valley and low hills, almost entirely from
the Shoshone Creek water shed.

The broken rim of the canyon wall imme-
diately above the east end of the dam is being
torn down back to solid rock; when this is

finished, work will continue filling with con-
crete the crevices close to this end of the dam.

The concrete work as planned in tunnels No.
1 and No. 2, and in the gate shaft is finished.
The seams in the roof of tunnel No. 1 above the
controlling gates, where no arch section was
constiTicted, have been filled with cement mor-
tor. The controlling gate valves, stems and
stem guides are not yet in place.

Concrete lining of the sides of the open
cut for a distance of about three hundred feet
below tunnel No. 2 has been finished and prep-
arations are now under way to begin on the
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floor. Concrete lining of the sides of the open
cut for a distance of about six hundred feet
above tunnel No. 2 and the portal of this tun-
nel are under construction. Nearly the entire
force is enga,8:ed upon this work. Forms arem place for about one-half of the distance or
three hundred feet of the section to be lined.

The road grade to approach the east end
of the dam has not yet been excavated; neither
has the remaining three hundred cu. yrds of
concrete been placed at this end of the dam.

After the open cut lining is completed, the
concrete force will be employed filling the
crevices or fissures above and below the east
end of dam; the remaining three hundred cu
yds. of concrete will be placed in the dam as
soon as the road grade is excavated.

The total force employed is now approxi-
mately as follows:

Foremen ^i
Mechanics \q
Carpenters .."... 15
Laborers "

14g

Total '^
Respectfully submitted,

R. S. COOKINGHAM,
Carey Act Inspector."

Exhibit A-10 consists of several reports from R.
S. Cookinham, Carey Act Inspector, to the State
Engineer of the State of Idaho, the material por-
tions of which are as follows

:
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"REPORT OF THE TWIN FALLS SALMON
PROJECT

May 27th, 1911.

Hon. A. E. Robinson,
State Engineer of the State of Idaho,
T^^ise, Idaho,

Sir: ,

The water level in the reservoir, at the

present date, is at the contour 5001.2 which is

11.2 feet depth of water above the tunnel floor.

The capacity at this level is a little over 15,000

acre feet.

The loss of water, though apparently be-

coming less in percentage, is difficult to calcu-

late with a reasonable degree of accuracy up
to the present time, owing to the fact that the

contour areas are interpolated, between the
contours actually run in the field, and are
therefor not near enough correct to give a
correct basis for calculating the capacity and
the loss. When the water level reached 5,005,

which is the second contour above the level of
the tunnel floor which was actually run in the
field, we should be able then to make a reason-
ably close estimate of the loss between that
contour level and the contour level 4,995 which
is the first correct contour above the tunnel
floor.

A water delivery was started from the con-
trolling gates at the dam May 25th, and con-
tinued until May 27th. On the 25th water was
distributed through the A canal and the entire
A system of laterals; on the 26th it was dis-

tributed through the main canal and through
a part of the No. 2 system, viz: No. 21 and its

laterals; on the 27th it was distributed through
lateral No. 1 and some of the small laterals of
that system. No accident occurred during
this delivery, though, of course, the head of
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water was only one-half to one foot in the

larger laterals and corresponding less in the

smaller ones. This delivery was more of a test

for the canal system than an actual delivery of

water for the settlers.

There seems to be no urgent demand by
those cultivating land upon this tract for a de-

livery of water at this time, and the Company
plans to keep in close touch with the individual

entrymen, delivering water to them as desired.

In this manner, it is thought that the most
economic use of the water will be made.

It is contemplated now to begin on the con-

struction of two small power plants near Holli-

ster. One of these plants will be installed at the

Junction of No. 213 with No. 21 where the drop
from No. 21 at the head of No. 213 is approxi-

mately 28 feet. A hydraulic plant will be in-

stalled here in No. 213 to lift the water from
this level about 58 feet, (which is a lift of

about 30 feet from the level of the water in No.

21) for the irrigation of about 1000 acres that

lie on the slope of the butte, north from Holli-

ster. The other power plant will be installed

south of Hollister, either in Lateral No. 1 or
in Lateral No. 12, for the irrigation of some-
thing over 200 acres of land. Electric power
will be used here for the operation of the
pumps.

Respectfully submitted,
R. S. COOKINHAM.

REPORT ON THE TWIN FALLS SALMON
RIVER PROJECT

June 3, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Sir:

On May 27th, the gates at the Dam were
closed and not opened again until Monday the
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29th. No accident to the Canal System occur-

red, until, in the afternoon, it was discovered

that within about 100 ft. below the concrete

lined section of the lower open cut the greater

part of the water was disappearing through a

hole in the bottom of the canal, and that both

slopes were caving in. The water was turned

out of the canals immediately and the gates

closed again.

Examination of the cave-in at the point

referred to shows a large cavity cutting diago-

nally across the canal, into which the water dis-

appeared. The canal as this point runs very
close to the rim of the river canyon and is ex-

cavated in a loose formation of earth and loose

rock and hardpan.
A force of nineteen men was immediately

summoned and put at work constructing a
heavy timber flum.e with a section the same as
that of the concrete lined section immediately
above and connecting with it. This flume will

extend about 400 ft. and wing walls will be
built from the sides to the slopes of the cut, to

prevent the water running back underneath.
This construction is the only method practi-

cal at this time during the season that water
must be delivered. After the irrigation season
is over, the concrete lining in the cut will be
extended to a point safely beyond this cavity.

Aside from the part of the tract lying
nearest to the Twin FalJa High Line Canal,
where the recent rainfall was very light, there
is no urgent demand for water and will not be
for several days, within which time the flume
will undoubtedly be completed.

The present water level of the resei^oir is

5003.25, being 13.25 ft. above the level of the
tunnel floor. This indicates an available stor-
age of about 18,400 acre feet. The water de-
livery during the 3% or 4 days amounted to
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practically all the water that was running in

the stream during that period. It seems strange

that even at this late date the high water of

Salmon River has apparently not started. The
flood, so far, coming almost entirely from the

Shoshone Creek basin. The season is unusual
and it is still to be expected that a heavy runoff

will come into the reservoir from the higher
water shed of the river.

The water measurements for the Salmon
River during the month of May are on a sep-

arate sheet, which is hereto attached.

(Reference to certain photographs not :n

eluded in the exhibit, omitted.)

Respectfully submitted,

R. S. COOKINHAM,
Carey Act Inspector.

(Table attached to this report shows total

run-off for the month of May amounting to

16,064 acre feet, being 516 acre feet on May 1st,

dropping to 434 acre feet on May 5th, which
was the lowest during the month, and reaching
608 acre feet on May 28th, the highest during
the month, and dropping back to 516 acre feet

on May 31st.

REPORT OF THE TWIN FALLS SALMON
RIVER PROJECT

June 14, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:-

The level of the water in storage in the
reservoir is 5005.15 feet, being 15.15 feet above
the level of the tunnel floor, which represents
an available quantity of 21,000 acre feet.
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Water deliveries have been made through

different parts of the canal system on the fol-

lowing dates:- May 23, 24, 25, 26, 27, 29, and
again beginning June 6 and ending June 10.

The delivery during the first few days men-
tioned was not properly a delivery through the

canals, owing to the very small quantity allowed

to pass through the gates and the loss in the

new canal beds. The interruption in the de-

livery of water from May 29 to June 6 was
caused by a break in the canal below Tunnel
No. 2, which was described in the last report.

A timber flume 350 feet in length has been con-

structed over this break and though consider-

able water leaked through this flume at first,

the loss is now reduced to a minimum and the

flume is doing good service.

While it has not been possible to take a
sufficient number of stream measurements in

the lined section of the open cut below the

controlling gates in tunnel No. 1 to work out a
table showing discharge for the different gate
openings, an approximation of the total quan-
tity of water which has been allowed to pass
the gates up to this time, as worked out by Mr.
Gilbert and myself, can be given as 1500 acre
feet.

We are not yet able to determine the factor
of loss in the equalizing basin between the lower
end of tunnel No. 2 and the headgates of the
main canal and of Canal A. This basin on the
water lines contains about 600 acre feet, and
inasmuch as the gate openings have been
changed so frequently, even during the same
day, the quantity of water passing through
either of the headgates of the main canal or
through the headgates of A. shows no relation
to the amount at the same instant delivered
through the gates at dam. For instance: on
the 14th of this month 210 cubic feet per sec-
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ond was passing the controlling gates, v/hile

only 50 second feet was passing the headgates
of the A canal, the gates of the main canal be-

ing closed. During the preceding night after the

controlling gates of the dam were closed still

the A canal was flowing all night 50 or more
second feet. Until this equalizing basin is filled

and maintained at that level for a definite time,

it will be impossible to tell what loss takes place

therein. Water can be measured at such a time
below the controlling gates at the dam and at

the head of the canal which is distributing

water from this basin. This condition has not
obtained thus far.

The deliveiy of water from the reservoir

while the reservoir is filling brings about an
unusually awkward factor in trying to deter-

mine the loss from the reservoir itself. This
loss, however, has varied for definite periods
of about a week at a time from about 15 to

25 per cent, and neither Mr. Gilbert nor myself
are able to arrive at any definite law as to what
the loss has been or will be in the reservoir. I

think it will be necessary, in order to determine
a definite rule or law, to compile data over a
considerable period of time as to the measure-
ments of the stream flowing through the gates
for the different openings and as to the full

quantity of water entering the reservoir at the
same time, and as to the character of the area
wetted.

The stream during the week ending June 10
shows an average daily discharge of 325 second
feet, which is a gain over the average for May.
Water has been delivered through the A Canal
and through the greater part of the No. 1 sys-
tem in sufliicient quantities for requirements.
Through the smaller laterals of the No. 1 sys-
tem close to the Twin Falls High Line Canal,
there has been, and is now, need of more water
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than is reaching these points. The total inter-

ruption during the week May 29 to June 4, and
the partial interruption in the delivery at the

present time, which is due to a break in the

main canal about two and a half miles below
the dam, are responsible for this condition, and
are also responsible for the fact that little or

practically no water has been delivered through
the No. 2 system.

The break in the main canal just referred to

occurred at a point where the canal skirts a
lava point. An examination of the conditions

at this point shows the fact that there is a con-

tact here between the lava and shale rock. At
this contact, there is a soft, loose ash vein about
six inches in width extending from about the
center of the canal through the upper slope and
along the side of the lava ridge. The action
of the water on this soft material cut it out to

a depth of about 25 feet, consequently the shale

rock and loose rock and earth, on the lower or
downstream side of this vein fell into the hole.

The water leaked out through the upper side
of the canal and sunk in large quantities. Re-
pairs are being made at this point at the pres-
ent time, and it is expected that it will require
a few days only to complete this repair and
allow water to pass the point again to be de-
livered into the No. 2 system, where it is most
needed at this time.

(Reference to photographs not included in
the exhibit omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.
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REPORT OF TWIN FALLS SALMON RIVER
PROJECT

July 13, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:

Since the water was turned out of the canal
system July 3d, an effort has been made to

repair the leak in the main canal at a point

about 2Vj miles below the dam. In my report

of June 14th, I have given a description of the

trouble at this point, and the repair which was
in progress then. This temporary work was
not satisfactory in that the water found its way
through the bottom and upper side of the canal.

Excavation has been made and holes have been
opened through which the water has been lost:

these holes have been stopped with concrete but
it is not known yet whether the trouble will

cease at this point.

Water was delivered during the month of
June as follows:

Acre Feet
June 6th to 10th 375
June 10th to 17th ....2243

June 17th to 24th 3434
June 24th to 30th 2900

Total delivery for June 8952

It is intended to turn the water into the sys-

tem again either today or tomorrow, there be-
ing need of water at the lower end of the Sal-

mon laterals.

The daily level of the water in the res(:rvoii'

since the date of its maximum height, June
14th to July 1st, is as follows: (Table oimtted.)

The discharge of the river for the raoLth of
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June as recorded is as follows: (Here follov:s

table showing daily run-off for June aggregat-
ing 15,270 acre feet and varying from 516 acre

feet on June 1st to 700 acre feet on June 19th

and 270 acre feet on June 30th.)

The quantity of water in storage at the

present time is 18,348 ac. ft.

(Reference to table as to reservoir losses,

etc., omitted.)

The table shows a total quantity of water in

storage July 1st, 63,533 ac. ft., from which must
be deducted the quantity delivered 9839 ac. ft.

and the amount of unavailable water, 35,157
ac. ft., which would leave in the reservoir on
July 1st, 18,537 ac. ft.

(Further reference to table and accompany-
ing table as to reservoir data omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Inspector.

REPORT ON THE TWIN FALLS SALMON
RIVER PROJECT

July 20, 1911.
Mr. A. E. Robinson,
State Engineer,
Boise, Idaho,
Dear Sir:

When the first water delivery terminated
July 3rd, the reservoir level stood at 5002.90
with 18348 acre feet of available water in stor-
age. During seven days of the period between
July 2nd and 10th, when the second water de-
livery was be^un, the water level had changed
only .1 of a foot, and was on the same level on
the seventh as on the first day. The discharge
of the river into the reservoir for the seven
days 1518 acre feet, and from it was drawn 450
ac. ft.

; that is, 1518 ac. ft. less 450 ac. ft. equal
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1068 ac. ft. which represents the loss from the

reservoir due to all causes.

The area at the elevation of 5002.90 is 1560

acres, and the loss was therefore 0.68 of one
foot in depth, which is 0.97 of an inch per day.

The visible leakage below the dam was probably

not over .07 of the 0.97 inch daily loss, and the

soakage loss could have been very little, if any,

owing to the fact that the reservoir level had
been higher since about June 3rd. About 0.90

of an inch per day over the surface of the reser-

voir was lost in direct and indirect evaporation

and invisible leaks—^evaporation was undoubt-
edly the chief source. The average daily maxi-
mum temperature as recorded at the dam was
85 degrees and the average daily minimum 50

degrees.
The water delivery beginning July 10th

ended by closing the gates at the dam July 26th,

and at this time, there remained in the reser-

voir about 9100 acre feet available.

During the present period, while no water
is being delivered, the loss will of course de-

pend upon the length of the period, which may
be extended until August 10th., but it is ex-

pected by the Company's engineers that there
will be available for the third and last period
of water delivery over seven thousand acre
feet.

Approximately 30,000 acre feet will have
been distributed at the end of the third de-

livery to 6,000 acres of land under cultivation,

or five acre feet per acre below the controlling
gates at the dam. Practically all of the land in

cultivation gives a good appearance; but the
acreage seems to be the limit for which water
could l3e supplied this season. The method has
been interrupted distribution, rather than ro-
tation; but this method has served very well.
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Little water has been wasted, but the great

loss has been due to the fact that water has

been distributed to small tracts of land widely

scattered.
Respectfully submitted,

R. S. COOKINHAM,
Carey Act Engineer.

REPORT ON THE TWIN FALiLS SALMON
RIVER PROJECT

Wendell, Idaho, September 2, 1911.

Hon. A. E. Robinson,
State Engineer,
Boise, Idaho,

Sir:

The third water delivery on this project

terminated at 8:00 A. M. August 25th. From
this time for the rest of the year no water
will be delivered, inasmuch as there is practi-

cally none in storage at the dam.
At the time of the closing of the gates, the

elevation of the water line of the reservoir was
4992.0 which means 2 feet in depth of available

water. In fact, delivery can not be successfully

made with a 2-foot head on the gates. The rec-

ord of the flow of the stream for the month
of August is given herewith. (Here follows
table showing run-off for each day during Aug-
ust varying from 32 second feet August 1 to 18
second feet August 31st, showing an aggreate
of approximately 1,562 acre feet.)

The flow of the stream has not kept up with
the losses from the resei^oir for past week, the
reservoir having lowered four-tenths of a foot.

As soon as authorization is received by those
in charge of the project, the open cut below the
second tunnel will be lined with concrete for a
distance of about 400 feet. This will take the
place of the wooden flume which was built here
during the early part of the season owing to
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a break in the bottom and sides of the canal at

this point.

No decision has yet been reached by the

Company as to the lining of the main canal at

the point about 2VL> miles below the dam, where
considerable trouble was caused by leaks

through the bottom and upper side of the canal.

The repairs that have been made consist of

filling the holes in the bottom with rock, earth

and concrete, and the construction of two mas-
onry walls built into the upper slope of the

canal. During the last irrigation period, no
trouble was experienced at this point, and it

may be that none will be experienced hereafter,

although it is difficult to determine this point

at this time.

(Reference to photographs omitted.)

Respectfully submitted,
R. S. COOKINHAM,
Carey Act Engineer."

On October 11, 1924, the following supplemental

stipulation of facts was filed:

(Title of Court and Consolidated Causes)
"The defendants having filed their motion

for leave to re-open this cause, after it has been
finally submitted, for the purpose of taking
testimony in support of their claims for setoff,

as to the cost of improvements made on the land
which it is claimed the water supply is insuffi-

cient to reclaim, and the plaintiffs being de-
sirous of speeding the cause to final decision
without further delay, it is hereby stipulated
and agreed as follows, subject to the objection
of plaintiffs, that the facts herein stipulated are
irrelevant and immaterial and do not constitute
a proper basis for setoff under the issues in
these causes:
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(a) That the irrigable acreage or iryigable

area of the lands of the defendants involved in

these suits has been cleared of sagebrush, level-

ed, and prepared for irrigation, with the nec-

essary ditches built for the purpose of carrying

water to, over and upon the same, and that a

fence, such as is commonly used in that section.,

has been constructed around each farm.

(b) That the cost of such improvements,

namely, clearing the sagebrush, leveling, pre-

paring the land for farming, building ditches

and fences, aggregates $14.00 per acre for the

so-called irrigable acreage or irrigable area of

thp farm
Dated this 11th day of October, 1924.

RICHARDS & HAGA,
Solicitors for Plaintiffs.

HOMER C. MILLS,
0. C. HALL,

Solicitors for Defendants in

Cases Nos. 716, 722 and 747.

HOMER C. MILLS,
Solicitor for Defendants, in

cases 721, 738, 741, 891, 895,

902, 906 and 974."

As to the matter of set-off for improvements,

counsel for plaintiff have in other cases objected

to the adoption by the Court, as a measure of dam-

ages, the difference between the value of the en-

tire tract with an adequate water right as called for

by the settlers' contract, and the value of such tract

with a partial water right with such partial supply

distributed ratably over the entire tract, it being

their contention that the defendants should apply

the water received to such acreage as it would fully
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irrigate, and thus reduce their loss due to the in-

adequate supply to the minimum. And during the

trial of these cases there has been no intimation of

a different position or a different contention.

The following matters relate solely to the case

of Peoples Savings & Trust Company vs. Frank

Caudle and Anna Caudle, No. 974.

In paragraph XI of the bill of complaint plain-

tiff only claimed interest on the sum of $5,280.00

from April 1, 1912.

Defendant Frank Caudle testified on direct ex-

amination that in 1911 his grass crops burned up

and he had a short crop of wheat because of lack of

water. On cross-examination he testified that he

filed a damage suit on account of shortage of water

in the year 1911 and that in March or April, 1913,

he got a settlement with the Land and Water Com-

pany under w^hich they credited him $4.00 an acre

on the principal of his water contracts and one

year's interest, and that aside from that credit he

had made no payments on his contracts and the only

payment was the original $3.00 per acre paid by his

predecessor in interest.

STIPULATION

IT IS STIPULATED AND AGREED By and

between counsel for plaintiffs and counsel for de-

fendants that the above and foregoing agreed

statement of facts may be settled by the Court as
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being all the evidence necessary or essential for the

proper presentation of the assignments of error of

defendants and plaintiffs in the consolidated cases

and as a true, correct and complete statement of all

the evidence essential to a decision of the questions

raised by said assignments of error by the Appellate

Court and that such statement is to be used upon

and to be appKcable to each of the appeals and

cross-appeals perfected herein.

RICHARDS & HAGA,
Solicitors for Plaintiffs.

0. C. HALL and

HOMER C. MILLS,

Solicitors for Defendants.

ORDER
It appearing that the above and foregoing state-

ment of evidence has been agreed to by the Solici-

tors for the respective parties in accordance with

the above stipulation and that the same contains

all the evidence necessary or essential for the prop-

er presentation of the assignments of error of de-

fendants and plaintiffs in the consolidated cases

;

IT IS THEREFORE ORDERED, That the same

be settled and allowed as a true, correct and com-

plete statement of all the evidence essential to a de-

cision of the questions raised by said assignments

of error by the Appellate Court, and that such

statement may be used in and be applicable to each
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of the appeals and cross-appeals perfected herein.

Dated this 4th day of February, 1925.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Feb. 4, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

PETITION FOR APPEAL

To the Honorable Frank S. Dietrich, District Judge

of the above entitled Court:

The above named defendant feeling himself ag-

grieved by the decree made and entered in this

cause on November 4, 1924, and the order of the

court dated December 29, 1924, denying petition

for rehearing, do hereby appeal from said decree

to the Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the Assignment of

Errors, which is filed herewith, and he prays that

his appeal may be allowed, and that citation issue

as provided by law, and that a transcript of the

record, proceedings and papers upon which said

decree was based, duly authenticated, may be sent

to the United States Circuit Court of Appeals for

the Ninth Circuit sitting at San Francisco.
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And your petitioner further prays that the prop-

er order touching the security to be required of him

to perfect their appeal be made.

HOMER C. MILLS,

Solicitor for Defendant.

The petition granted and the appeal allowed

upon giving bond conditioned as required by law in

the sum of $100; if a supersedeas is desired, the

amount of the bond is fixed at $3000 and upon said

supersedeas bond being filed and approved by this

court, same shall operate as a supersedeas.

FRANK S. DIETRICH, Judge.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PETITION FOR APPEAL

The above named plaintiff. Commonwealth Trust

Company of Pittsburgh, a corporation. Trustees,

conceiving itself aggrieved by the decree in the

above entitled cause dated as of November 1 and

entered November 4, 1924, does hereby appeal from

said decree to the United States Circuit Court of

Appeals for the Ninth Circuit, for the reasons speci-

fied in the assignment of errors which is filed here-

with; and your Petitioner prays that this appeal

may be allowed and that citation issue as provided
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by law and that a transcript of the record, proceed-

ings and papers upon which said decree was based,

duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, upon filing bond as provided by law.

Dated this 26th day of January, 1925.

RICHARDS & HAGA,
Solicitors for Plaintiff.

ORDER ALLOWING APPEAL

AND NOW, to-wit, on the 26th day of January,

1925, IT IS ORDERED that the above petition be

granted and that the appeal be allowed as prayed

for, upon plaintiff's giving bond as required by law

in the sum of $100.00, to be approved by this Court.

FRANK S. DIETRICH,
District Judge.

Endorsed, Filed Jan. 26, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

ASSIGNMENT OF ERRORS

And now, on this the day of January, 1925,

came defendants by their solicitor. Homer C. Mills,

and says that the decree entered in the above

cause on November 4, 1924, is erroneous and unjust

to defendants.
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1. Because the Bill of Complaint, as amended,

does not state any matter of equity entitling plain-

tiff to the relief prayed for, nor are the facts as

stated sufficient to entitle plaintiff to any relief

against defendants.

2. Because the court erred in failing to rule

upon and sustain the motion of defendants for

non-suit, upon the ground:

"That there is a defect of parties defendant, in

that indispensable parties, being all the other set-

tlers on the project similarly situated, are not

made parties defendant."

3. Because the court erred in holding the cause

of action sued upon was divisible and not entire,

and in holding that plaintiff could recover without

proving a strict or substantial performance of the

contract, after having alleged in its bill, a strict

Tierformance thereof.

4. Because the court erred in holding that de-

fendants and their predecessors in interest, did not

contract for a specific amount of water, and in

holding that the duty of water was material under

the issues as framed.

5. Because the court erred in allowing plaintiff

interest from April 1, 1912 at the rate of 8% per

annum upon the water contracts or water rights

sought to be foreclosed in this action for the fol-

lowing reasons:
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(a) That said water contracts and each of

them, contain a provision as follows: "All interest

accruing prior to the date notice is given to the

entrymen that the company is prepared to furnish

water under the terms of this contract is hereby

waived." And the evidence in the case conclusively

establishes the fact that the plaintiff or its predeces-

sors in interest were never at any time prepared to

furnish water pursuant to the terms of said con-

tract.

(b) That the evidence establishes the fact that

plaintiff's claim against said defendants was an un-

liquidated one and uncertain, as to the right of the

recovery as well as the amount thereof, and not

capable of computation by fixed values or prices,

and that by reason thereof, the defendants, prior

to the entry of the decree herein, were unable to

tender or pay to the plaintiff an amount certain or

definite, and thereby stop the running of interest

upon said contracts.

(c) That if the plaintiff was entitled to any

interest upon said contracts, the rate should have

been 6% per annum as called for by the terms of

the water contracts and the court erred in allowing

interest at any greater rate.

6. Because the court erred in determining that

plaintiff was entitled to a lien, the undisputed testi-

iiony disclosing that defendants will not receive,

and have not received in the past, to exceed 76%
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of the duty of water as fixed by the court, and

under the provisions of the Carey Act Law and the

Statutes of Idaho, no lien can attach or be created,

until the lands described in the decree have been

reclaimed with "an ample supply of water" "actual-

ly furnished," for its irrigation and cultivation, a

personal judgment having been denied plaintiff.

7. Because the court erred in rendering judg-

ment for plaintiff without requiring it to bring in

as parties defendant all other settlers upon said

project within said 35,000 acre area.

8. Because the court erred in rendering judg-

ment for plaintiff, without first requiring it to

acquire and make appurtenant to said 35,000 acre

area, all water rights of said project.

9. Because the court erred in determing that

2 1/3 acre feet was a proper duty of water, being

based upon economical use of water instead of a

beneficial use and further that the contracts called

for the specific amount of 4.2 acre feet each irriga-

tion season.

Wherefore, the defendants pray that said decree

be reversed and that the District Court be in-

structed to enter such decree as may be proper

under the record of this suit.

HOMER C. MILLS,

Solicitor for Defendants.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

ASSIGNMENT OF ERRORS

AND NOW COMES The plaintiff, Commonwealth

Trust Company of Pittsburgh, a corporation. Trus-

tee, and having prese]»ted an appeal to the United

States Circuit Court of Appeals of the Ninth Cir-

cuit from the decree in the above entitled cause,

dated as of November 1 and entered November 4,

1924, says that said decree, made and entered as

aforesaid, and the decision made and filed by the

Court in said cause on or about the 17th day of

October, 1924, are erroneous and unjust to plain-

tiff and particularly in the following respects

:

I.

Because the Court erred in holding and deciding

that defendants were entitled to any offsets or de-

ductions whatever from the contract price as

against plaintiff to whom the contracts involved

in this action had been assigned for a valuable con-

sideration prior to any defense having been as-

serted or setoffs accrued, and prior to any determin-

ation that there was a shortage of water on the

Salmon River Project.

II.

Because the Court erred in holding and deciding

that plaintiff, as assignee of the water contracts

involved in this action, stood in the shoes of the

Construction Company, and in holding that offsets
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and deductions which were good as against the Con-

struction Company were also good as against plain-

tiff.

III.

Because the Court erred in holding and deciding

in effect that the rights of the parties were to be

determined by the provisions of the Settlers' Con-

tracts instead of holding that plaintiff was entitled

to a lien under the Federal Carey Act and the State

statutes adopting the same, upon the undisputed

evidence which showed that patent from the United

States had issued after proof of reclamation in ac-

cordance with the requirement of the Carey Act

and that the statutory lien had been fully earned.

IV.

Because the District Court erred in holding and

deciding that plaintiff was not entitled to any in-

terest prior to April 1, 1912.

V.

Because the Court erred in not holding and de-

ciding that the system having been substantially

completed and the notices required by the contracts

and the State law having been given after a full

investigation by the State Engineer and State

Board of Land Commissioners, plaintiff was en-

titled to collect interest at the rate of eight per cent

per annum from April 12, 1911.
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VI.

Because the Court erred in allowing defendants

to amend their amended answers so as to tender an

issue on the question of plaintiff's right to interest

for the year 1911 after all the evidence in the cause

had been taken and the case had been finally sub-

mitted.

VII.

Because the Court erred in holding and deciding

that defendants were entitled to a deduction or

offset at the rate of $14.00 per acre for 24 7o of the

irrigable acreage under their contracts representing

expenditures for improvements in the way of fenc-

ing, clearing, and first breaking of the ground on

that proportion of their acreage.

VIII.

Because the Court erred in allowing defendants'

setofi' for improvements as of the date of the con-

tract and in allowing defendants interest thereon

long before such improvements were made. Setoffs

should have been allowed as of the date of the de-

cree, when the amount tliereof was liquidated and

not as of the date of the commoncenicnt of interest

on the principal d;ie under the contract.

IX.

Because the Court erred in holding and deciding

tliat plaintiff was only entitled to recover 7G% of

the contract price with interest thereon from April
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1, 191.2, after deducting an offset at the rate of

$14.00 per acre for 24% of the irrigable acreage.

X.

Because the Court erred in not holding that

plaintiff was entitled to recover the full amount of

the contract price without setoffs for alleged im-

l.rovements.

WHEREFORE, The said plaintiff prays that the

decree entered herein may be modified by this

Court and that said District Court be directed to

enter a decree in plaintiff's favor for the full

amount claimed by it.

RICHARDS & HAGA,
Solicitors for Plaintiff,

Endorsed, Filed Jan. 26, 1925.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS:
That the United States Fidelity and Guaranty Com-

pany, a Maryland corporation, as surety, does here-

by acknowledge itself to be indebted to Common-
vrealth Trust Company of Pittsburgh, a corporation.

Trustee, appellee in the above cause, in the sum of

One Hundred ($100.00) Dollars, conditioned that

whereas, on November 4, 1924, in the District Court
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of the United States for the Southern Division, Dist-

rict of Idaho, in a suit pending in that Court, where-

in Charles L. Sallee, a bachelor, was defendant and

Commonwealth Trust Company of Pittsburgh, a

corporation. Trustee, was plaintiff, a decree was

rendered against said Charles L. Sallee, and an

order having been made on December 29, 1924,

denying petition for rehearing therein and the said

Charles L. Sallee, a bachelor, having obtained an

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and filed a copy thereof

in the office of the Clerk of the Court to reverse the

said decree, and a citation directed to the said Com-

monwealth Trust Company of Pittsburgh, a corpor-

ation. Trustee, citing and admonishing it to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

in the City of San Francisco, in the State of Cali-

fornia, on the 5th day of February, 1925, next.

Now, if the said Charles L. Sallee, a bachelor,

shall prosecute his appeal to effect and answer all

cost if he fails to make his plea good, then the

above obligation to be void, else to remain in full

force and effect.

Dated January 13, 1925.

UNITED STATES FIDELITY AND
GUARANTY COMPANY,

By STUART H. TAYLOR,
Its Attorney-in-Fact.

(SEAL) Residing at Twin Falls, Ida.
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The foregoing bond approved as to form and

sufficiency this 15th day of January, 1925, but not

to operate as a supersedeas.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Jan. 15, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS,
That we. Commonwealth Trust Company of Pitts-

burgh, a corporation, Trustee, as Principal, and

Boise Title and Trust Company, a corporation, as

Surety, are held and firmly bound unto the defend-

ants in the above entitled cause in the just and full

sum of One Hundred Dollars ($100.00), for the

payment of which well and truly to be made we bind

ourselves and each of us and our and each of our

successors and assigns, firmly by these presents.

Sealed with our seals and dated this 28th day of

January, 1925.

The condition of this obligation is such, that

WHEREAS, the above named plaintiff. Com-
monwealth Trust Company of Pittsburgh, a cor

poration, Trustee, has prosecuted an appeal to the
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United States Circuit Court of Appeals for the

Ninth Circuit from the decree dated as of November

1 and entered November 4, 1924, in this cause, and

from the decision of the Court rendered therein on

or about October 17, 1924;

NOW, THEREFORE, If the above named plain-

tiff and appellant shall prosecute its said appeal to

effect and answer all costs, if it shall fail to sustain

its said appeal, then the above obligation shall be

void, otherwise the same shall be and remain in full

force and virtue.

IN WITNESS WHEREOF, The said Principal,

Commonwealth Trust Company of Pittsburgh, a

corporation, Trustee, has caused its name to be

hereunto subscribed by its Solicitors of record and

the said Surety, Boise Title and Trust Company, a

corporation, has caused its name to be hereunto sub-

scribed by its duly authorized officers and its cor-

porate seal affixed the day and year first above

written.

COMMONWEALTH TRUST COMPANY OF
PITTSBURGH, a corporation. Trustee,

(SEAL) By RICHARDS & HAGA,
Its Solicitors.

BOISE TITLE AND TRUST COMPANY,
By S. H. HAYS,

Attest: President.

W. J. ABBS,

Secretary.
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Approved this 28th day of January, 1925.

FRANK S. DIETRICH,

Endorsed, Filed Jan. 28, 1925. District Judge.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

CITATION ON APPEAL

UNITED STATES OF AMERICA to COMMON-
WEALTH TRUST COMPANY OF PITTS-

BURGH, a corporation. Trustee,

GREETINGS:

You are hereby notified that in a certain case

in equity in the United States District Court, in and

for the District of Idaho, Southern Division, where-

in Commonwealth Trust Company of Pittsburgh, a

corporation. Trustee, is complainant, and Charles

L. Sallee, a bachelor, is defendant, an appeal has

been allowed the defendant therein to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. You are hereby cited and admonished to be

and appear in said court at San Francisco, thirty

days after the date of this citation, to show cause,

if any there be, why the order and decree appealed

from should not be corrected and speedy justice

done the parties in that behalf.

Witness the Hon. Frank S. Dietrich, Judge of

the United States District Court for the District of
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Idaho, Southern Division, this 5th day of January,

1925. FRANK S. DIETRICH,

United States District Judge.

Service of copy of above citation admitted Jan-

uary , 1925.

RICHARDS & HAGA,
Solicitors for Plaintiff.

Endorsed, Filed Jan. 5, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CITATION

THE PRESIDENT OF THE UNITED STATES TO
THE ABOVE NAMED DEFENDANT
CHARLES L. SALLEE, AND TO HOMER
C. MILLS, ESQ., HIS SOLICITOR,

GREETINGS:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City

of San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

an appeal filed in the Clerk's office of the District

Court of the United States for the District of Idaho,

Southern Division, wherein Commonwealth Trust

Company of Pittsburgh, a corporation, Tinistee, is

plaintiff, and Charles L. Sallee, a bachelor, is defend-
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ant, to show cause, if any there be, why the judg-

ment and decree in said appeal mentioned should

not be corrected and speedy justice should not be

done in that behalf.

WITNESS, the Honorable Frank S. Dietrich,

Judge of the United States District Court for the

District of Idaho, Southern Division, this 26th day

of January, 1925.

FRANK S. DIETRICH,

Judge of the United States

District Court for the Dist-

rict of Idaho, Southern Di-

• vision.

Service of the above Citation and receipt of a

copy thereof is hereby admitted this 26th day of

January, 1925.

HOMER C. MILLS,

Sollicitor for Appellee.

Endorsed, Filed Jan. 28, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

STIPULATION

IT IS HEREBY STIPULATED AND AGREED,
By and between the parties to the above entitled

causes, through their respective attorneys, as fol-

lows:
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1. That the following exhibits shall be certified

by the Clerk of the above entitled Court to the Clerk

of the United States Circuit Court of Appeals for

Ihe Ninth Circuit, to-wit:

Plaintiff's Exhibits 1, 2, 3, 4, 5, 6, 7 and 8 in Case

No. 974.

Plaintiffs' Exhibit 1 in Cause No. 738.

Plaintiffs' Exhibits 4, 5 and 6 in Cause No. 747.

Exhibit No. 32 in Commonwealth Trust Com-

pany vs. Glavin, introduced in this action by de-

fendant.

Exhibits A 1-A 11, inclusive, introduced in Cause

No. 710.

2. That if said Circuit Court of Appeals for

the Ninth Circuit shall, of its own motion, deter-

mine that any part of the record not included in the

printed transcript specially printed for use on this

appeal should have been so included for the infor-

mation or convenience of the Court, or if either

party shall hereafter conclude that any additional

part of the record, whether certified to said Circuit

Court of Appeals or not, should be a part of the

printed record, the same may be certified to the

said Circuit Court of Appeals, and, if required,

printed as a supplement to the record at the ex-

pense, in the first instance, of both parties jointly, if

required by the Court, and otherwise at the ex-
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pense of the party desiring to have the same certi-

f*.ed or printed.

Dated this 6th day of February, 1925.

HOMER C. MILLS,

0. C. HALL,
Solicitors for Plaintiff . .

and Appellants.

RICHARDS & HAGA,
Solicitors for Plaintiffs and

Cross-Appellants.

Endorsed, Filed Feb. 9, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Consolidated Causes)

STIPULATION

WHEREAS, The above entitled actions were by

order of Court consolidated for the purpose of trial

and separate decrees entered in each cause, and

WHEREAS, The defendants in each of the above

entitled cases and the plaintiffs in each of said

cases have taken appeals which have been allowed,

and

WHEREAS, It is the desire of the parties to

such appeals that but one transcript on appeal be

prepared, and
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WHEREAS, The assignments of error in each

case are the same with the exception of People

Savings and Trust Company vs. Caudle, No. 974,

NOW, THEREFORE, IT IS HEREBY STIPU-

LATED AND AGREED, by and between the re-

spective parties to the above entitled causes, through

their Solicitors of record, as follows

:

1. That the record on appeal is to be prepared

in the case of Commonwealth Ti-ust Company of

Pittsburgh, a corporation. Trustee, plaintiff, vs.

Charles L. Sallee, a bachelor, defendant. No. 738.

2. That the appeals of defendants in the above

entitled causes were allowed on January 6, 1925,

and bonds on appeal approved and filed by said de-

fendants on January 15, 1925, except in case No.

974 in which the bond was approved and filed on

January 5, 1925; that the cross-appeals of plain-

tiffs in said causes were allowed on January 26,

1925, and the bonds required were approved and

filed January 28, 1925.

3. That in the case of Peoples Savings and

Trust Company vs. Frank Caudle, et ux. No. 974,

defendants, in addition to the assignments of error

contained in the case of Commonwealth Trust Com-

pany vs. Charles L. Sallee, make the following ad-

ditional assignment of errors, to-wit:

5. Because the Court erred in failing to

credit the sum of $341.36 paid as interest for
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the year from April 1, 1911 to April 1, 1912,

after the court found that no interest for the

year 1911 could be recovered.

That plaintiff's assignments of error numbered

JV and V in the case of Commonwealth Trust Com-

pany vs. Charles L. Sallee are omitted from plain-

tiff's assignments of error in the said cause of Peo-

ples Savings and Trust Company of Pittsburgh vs.

Caudle.

4. That the Clerk of the above entitled Court

shall include in his transcript of the record to be

filed in the United States Circuit Court of Appeals

for the Ninth Circuit, pursuant to the appeals al-

lowed as aforesaid, the following papers in the case

of Commonwealth Trust Company of Pittsburgh,

a corporation, Trustee, plaintiff, vs. Charles L. Sal-

lee, a bachelor. No. 738, to-wit:

Bill of complaint as amended.

Amended answer and cross bill.

Answer to cross bill.

Motion to amend amended answer in consolidat-

ed causes filed about July 7, 1924.

Memorandum decision on defendants' motion to

amended, filed September 6, 1924.

Defendants' motion to amend the amended an-

swer, filed September 11, 1924.
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Order allowing defendants' motion to amend to

conform to proof, filed September 15, 1924.

Order allowing plaintiff to submit further evi-

dence, filed September 16, 1924.

Decision filed on or about October 18, 1924.

Decree.

Order denying petition for rehearing.

Agreed statement of facts with any stipulations

and orders concerning same.

All papers filed in connection with the appeal of

defendants, in said cause No. 738, to-wit:

Assignments of error as amended by stipulation.

Petition for appeal.

Order allowing appeal.

Bond on appeal.

Citation.

All papers filed in connection with the appeal of

plaintiff in said cause No. 738, to-wit:

Assignments of error.

Petition for appeal.

Order allowing appeal.

Bond on appeal.

Citation.
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Any and all stipulations and orders signed and

filed in connection with the consolidation of said

appeals.

5. That the Clerk in preparing the above record

will omit the title of all pleadings except the com-

plaint of plaintiffs, but in lieu thereof will insert

the words, "Title of Court and Cause," to be follow-

ed by the name of the pleading or instrument, and

will also omit the verification of all pleadings but

in lieu thereof will insert, wherever the pleading is

verified, the words, "Duly Verified."

6. That this stipulation is in lieu of the praecipe

filed by defendants and appellants, and the filing

of separate praecipes by plaintiffs and cross appel-

lants is hereby waived.

Dated this 27th day of January, 1925.

RICHARDS & HAGA,
Solicitors for plaintiffs and

Cross Appellants.

HOMER C. MILLS,

Solicitor for Defendants

and Appellants.

0. C. HALL, and

HOMER C. MILLS,

Solicitors for Defendants

and Appellants, A. E. Cald-

well, Nellie J. Caldwell and

Salmon River Lumber Com-
pany, a co-partnership.
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ORDER

The above stipulation of the parties providing

for the consolidation of said causes and the print-

ing of a single record in case No. 738, and providing

for the papers to be included in such record, is

hereby approved, and it is ordered that the record

as set forth in said stipulation in the case of Com-

monwealth Trust Company of Pittsburgh, a corpor-

ation. Trustee, vs. Charles L. Sallee, a bachelor. No.

738, shall be printed and sent to the Circuit Court

of Appeals and that the records in the other causes

other than as set forth in said stipulation need not

be printed, subject to the approval of the Appellate

Court.

Dated this 28th day of January, 1925.

FRANK S. DIETRICH,

District Judge.

Endorsed, Filed Jan. 28, 1925.

W. D. McREYNOLDS, Clerk.

By M. FRANKLIN, Deputy.

(Title of Court and Cause)

CLERK'S CERTIFICATE

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing pages, numbered from

1 to 213, inclusive, to be a full, true and correct
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transcript of the pleadings and proceedings in the

above entitled cause, and that the same together

constitute the transcript of the record herein upon

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, as requested by the

Stipulation filed herein in lieu of a Praecipe.

I further certify that the cost of the record here-

in amounts to the sum of $256.95, and that the ap-

pellants have paid $190.28 thereof, and $66.67 have

been paid by the cross-appellants.

Witness my hand and the seal of said Court this

26th day of February, 1925.

W. D. McREYNOLDS,
(SEAL) Clerk.




